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PREFACE 


*1115 study of the system of government of India 
has acquired great importance in recent years. The 
complexity of the problem has been stea^Iy increas- 
ing and the need for a careful and patient examination 
of its chief features has become paramount- Though 
the war in Europe has thrown out of gear the normal 
machinery of government in the majority of the 
provinces and has indefinitely postponed the adoption 
of an All-India Federation, it cannot be denied that, 
sooner or later, India’s best talent will have to address 
itself to this problem. 

In writing this book aay chief aim has been to 
examine the growth of the Indian Constitution and 
the Adiminstrative machinery, with special reference 
to the working of the new constitution in the pro- 
vinces. I am convinced that'purely legalistic studies 
based on a perusal of the different sections and clauses 
of the Government of India Act, 1935, are not only 
inadequate but are positively misleading. It is only 
in.the light of the working of Provincial Autonomy 
that the nature of the new constituUon, both Provin- 
icial and Federal, can be properly appreciated. 

I have throughout endeavoured to preserve a 
bal^ced judgment, avoiding eulogies of unstinted 
prai^ or tirades of abusive criUcism, Education 
cons^ uoUn-;iuffinJi,*hs^mind-with-’UjdhgcJal^fcf4& 
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and ready-made criticisms but in developing a 
technique of correct thinking. Hence, I have avoided 
mere felicity of phrase and have preferred eirgiunents 
to choice compression. Hi examining topics like the 
proposed Federation, Special Responsibilities of the 
Governors and the Governor-General, Communal 
Electorates, Second Chambers in the Provinces, 
Separation of Executive and Judicial Powers and a 
number of such coDtrovmsial matters, I have taken 
care to analyse the issues involved before formulating 
my own conclusions. 

I have made free use of the Montagu-Chelmsford 
Report, the Simon Commission Report and the Joint 
Parliamentary Committee Report; for it is my con- 
viction that some of the brilliant passages of these 
reports deserve to be read and mastered by every 
serious student of Indian Administration, even though 
he may not always be in agreement with the con- 
clusions of their authors. 

I hope this book wiil be of use to the rapidly 
increasing body of intelligent citizens and to studente 
preparing for University and College examinations. 


Elphinstone College, 
Bombag, June, 1940. 


S. PARDASANT 
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CHAPTER I 

TTTTC GKO^VTH OF INDIAN CONSTITtJTION AND 
ADanNlSTRATION 

INTRODUCrORr 

IMPORTANCE OP poj> propep understanding of the 
THE SUBJECT .. 5 i. J 1. 1. 

present system of adnumstratjon m 
this country, it is necessary to make a brief historical 
study of the Constitutional development of India since 
the establishment of the rule of the East India Com- 
pany The pre-Bntish period of Indian history ha s 
l itQe con stitutional or a dautustra ti\ e_ significance , 
bi^ ever sint6 t he Essf l pdia'C6 ^aDy,~w Hich was at 
first a purely tr^ng corporation, ^undertook, i n 1765, 
the responsibility of administering the Diicani of a 
few farganas, which roughly constitute the modem 
provinces of Bengal, Bibar and Orissa, there has been 
a thread of contmuity and a principle of more or less 
orderly progress running through the grov/th of our 
administrative system That does not, however, mean 
that from the beginning any enlightened political 
ideals consistently guided the policy of the Company’s 
representatives Their primary aim, at first, wag 
merely to consolidate their own position and de nve 
ah much material gam.out o f th eir conquests" 
possSsSiohs as the^ould O^y as late as 1917 was. 
the princitile of ** gradual development o f self ^ovprn. 
mg institutions” laid down It is now estabhshed 
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beyond nil doubt that Ihetal goal of British policy 
^tfainm ara-C Bmion Status, 
SS ‘he study of India’s consti- 

I nro^p ‘“‘‘"““h" “terest as being 

a progressive approximation to the principle of self- 

frS “f‘ r ““ “ inaetder- 

stimding of the present constitution, which itself is 
yet a stage in the journey towards that goal 

ITS UAJK 7»u„ U! ♦ e. 

DIVISIONS nJstory of India’s constitutional 

period^ The pe*^ 

f ”‘’^7 ° "-'e-a period which was 

tS'ti ”* eheracter and which laid down 

the foundations of our administrative system It how- 

political control over tifL^^SrofTdh ^ ‘ 

second period from 1851lol9i7^rked th^f t 
ment of supremacy of PariSmSht over th^ oatablish- 
in India, concentration of administrative ’lernTr'* 
and financial authority in India in llie i,' 7’ 

Central Government, fhr^^^“/mms“t„re 
the awakening of political consciousnesfin the m 
of Indians whose aspiratiomi 10 ^ 1 ,“° 
were conceded in principle by the Annoufeem^ of 
August 1917. The Reforms of 1919 which h ! 
on that Announcement opened a new oho t 
Ma's institutional development, and the yearn M 
towing the introduction of these Reforms 
nessed a rapid growth of events leading to the final 

Of BhS 
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I 

The First Period— 1765 to 185S— The Penofl of 
Company’s Kule 

1 THE SUPREMACY OF THE COMPANY 

EXPANSION OF *^fae conquest of India by the East 
coiiPANTS nuns, Company was a gradual process ^ 
The Company being primarily a mercantile body was 
not at first either able or willing to assume the duties 
of a political sovereign by bringing territories under 
its control l^Even after the assumption of Piironi In 
1765, the Company foimd its political duties rather 
embarrassing though lucrative Time and again, the 
Court of Directors en 3 omcd the Company’s represent* 
atives in India to desist from acqwring more terri- 
tory and declared that “to pursue schemes of conquest 
and extension of dominion are measures repugnant 
to the wish, the honour and policy of this nation ” 
But such declarations were of no avail 'The addi- 
tional ‘patronage’ which every accession of territory 
brought to the Directors, the ambitious and aggres- 
sive policies pursued by some of the Company’s 
servants and the political and social di^rder prevail- 
ing in India after the break-up of the Moghul Empire 
and more particularly after the defeat of the Mara- 
thas at the Third Battle of Pampat in 1761, served to 
increase the Company’s dommions in India. There is 
isome truth m the remark of the great British his- 
)tonan, SirJplauSeeIex.who said ‘Our acquisition 
of India was made blindly Nothing great that has 
ever been done by Englishmen was done so uninten- 
tionally, so accidentaUy, as the conquest of India.” 
By 1857, the Company had become the virtual master 
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of the whole o£ India. But, while it had directly 
assumed the administration, of what is called British 
India, the native princes, wlm were allowed to con- 
tinue in the enjoyment of their States, were made to 
recognise the “Paramountcy” of the Crown and to 
conclude military and subsidiary alliances with the 
British. 

FIRST EXPEBi The Company’s first attempt at orga- 
AKMiNisTRA.TiQN nisiDg adouiustratioQ m India was 
full of grave defects. The Directors 
had from the beginning regarded their acquisition in 
India as a source of profit and power; hence, oppor- 
lumty was taken to collect the maximum of revenues 
and secure the utmost commercial concessions for the 
Company n-ithout consideration of the consequent 
impoverishment of the people of India. 

The services were maimed by "hangers-on and 
youi^er sons of noble or rich families” who came 
from England with the express object of attaining 
easy fortunes; they, therefore, "regarded their ap- 
pointments as an excellent mode of acquiring control 
of the trade of the district and making a rapid for- 
tune.”* Even the British Parliament desired "to 
share in the plunder.” No wonder, therefore, that 
the consequences for were disastrous. 
oiiowiNO The British Parliament had from the 

OF PARUAinnrr. very start looked upon the transfor- 
mation of the East India Company into a political 
body with jealousy. It was, indeed, astonishing that 
a few commercial agents should govern vast terri- 
tories and have all the attendant political power and 
prestige. It was impossible for Parliament to allow 

• A. B. Keith. A ColuUtuUpiul nutory ot lodiA P- Sj 
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it to carry on thus for long when therefore the Eas“- 
India Company was m financial difficulties and begged 
the go\emment for a loan Parliament utilised th*' 
opportumty to restrict the Company’s political powers 
and to assert its own right to cont-ol the Company’s 
government in India by passing the Regulating A'’t 
of 1773 

2 LORD ^OKTH■S REGULATTNO ACT OF 1"7^ 

ITS MAm Xhe Regulating Act was the first pi°ce 

iTowsrovs ParUamentary legislation extend 

mg to the Government of India as such it was a 
precedent of great pith and moment Its compreaen 
sne character can be seen from its following mam 
provisions 

(1) It required the Court of Directors to send 
to the Treasury within fourteen days after receipt, 
copies of ^ correspondence regarding the reienue^ 
of India and to send all dispatches connected with 
civil and military affairs to a Secretary of State 

(2) It altered the Company’s constitution at 
home by raismg the qualifications for a Proprietor 
and by prolonging the period for which the Directors 
were elected thereby simplifying the organisation of 
the Company in England- - 

(3) It changed the designation of the Governor 

of Bengal to Governor General and asserted his supre- 
Jnacy over the Governors of Bombay and htedras, 
particularly in matters of declaration of war and 
negotiation of peace thereby modifjTng a glaring de- 
tect m. ‘sy^cem, *m-vAadn ^ee presidencies 

Were quite independent of one another and were sepa 
lutely responsible to the Court of Directors 
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(4) The Governor-General of Bengal was pro- 
vided vrith a Council of four members all of whom 
were named in the Act and who were to hold office for 
five years and could he renusved only by the King. 
This was an attempt at chgcleing the powers of the 
Governor-General who was the servant of the Com- 
pany by having non-servants of the Company to 
watch his actions. The decisions of a majority of the 
Councillors were made binding on the Governor- 
General. 


(5) A Supreme Court m Calcutta was establish- 
ed by a Royal Charter and all Regulations made by 
the Governor-General in Council were to be registered 
and published in this Court 

(6) The Services were given higher Salaries and 
were prohibited from engaging la private trade or 
frota extorting bribes and accepting preseyits. 

Pariiment 

riiPoaTASCE altered the constitution of the Com- 
pany at home, changed the structure of the Govern- 
ment in India, subjected in some degree the whole of 
the territories to one supreme control in India, and 
provided in a very efBcienl manner for the supervision 
of the Company by the Mimslry.”* It is strange that 
a political philosopher of the acumen of Edmund 
Burte characterised the Act as “an Infringement of 
national right, national faith and national justice." 
This view was not sl^ired by his Contemporaries. As 
time passed, the clamour for Parliamentary interven- 
tion in the Company's poUUcal functions increased 
rather than diminished. It may, however, be admitted 
that the P-egulatlng Act of 1773 v/as a very crude 

• Kellh. Op. Clt. p 30 
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attempt at providing a satisfactory governmental 
machinery for India. It violated “the first principles 
of administrative mechanics ’** It provided a system 
of checks and balances which made the smooth work- 
mg of the con^tution very difficult “It created a 
Governor General who was powerless before his own 
Council and an Executive that nms pov/eriess before 
a Supreme Court The eictent of control exercised 
by the Governor General over the presidencies of 
Bombay and Madras was also very small These 
anomalies led to further intervention by Parliament 

3 PITT'S INDIA ACT 1784 

GovsaumEXT Comcussiioners for the Affairs of 
India generally known as ihe Board of Control It 
consisted of six members — ^the Chancellor of the Ex* 
chequer a Secretary of State and four Pnvy Council- 
lore appointed bv the King and bolding office during 
his pleasure To this parliamentary body was now 
transferred ‘the superintendence direction and con- 
trol of all acts operations and concerns which m any 
wise relate to the Civil or Military Government or 
revenues of India,” The Court of Proprietors and the 
Court of Directors continued to manage their com 
merctcl affairs as they liked but in matters pohUcaJ 
they were subject to the »'Oiitrol of this Board. “Full 
access was given (to the Board) to the Company's 
records, its dispatches from India must b“ submitted 
to it and dispatches out could only be sent with its 
consent and altered at its desire while it m ght re- 
quire its orders to be sent without the Directors’ con- 

• Montagu Chelmatord Report p 17 

lOp CIt p 17 
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currence/’t The Court of Proprietors could not alter 
any decision of the Directors approved by the Board. 

CHANGES IN The Act also Introduced some changes 
in the constitution of Governments' in 
India. The number of members of the Governor- 
General’s Council was reduced to three; the Governors 
of Bombay and Madras got similar councils of three 
each; the Governor-General and the Governors re- 
ceived the right of a casting vote. The powers of the 
Governor-General over the minor presidencies were 
further extended to ensure real subordination. 

EFFECTS Thus the Act made certain far-reach- 

ing changes both at home and in India 
to improve the working of the Government. Its 
glaring omission was, however, remedied in 1786 when 
power ivas given to the Govenior-General to over-ride 
the decisions of his ConacH. The Board of Control 
set up by it continued in name up to the year 1858, 
but all real power became concentrated in its 
President 

4. THE CHARTER ACTS OF JTBS AJ4T) 1813 

The right to renew the commercial privileges of 
the East India Company embodied originally in a 
Royal Charter was availed of by Parliament to tighten 
its control over the political affairs of the Company. 
Thus at intervals of twenty years, the Charter Acta 
of 1793. 1813, 1833 and 1853 were passed. 

THE CHARTER The Chatter Act of 1793 did not 
ACT OF inj introduce any changes, except those 
of detail, in the administration; the only impor- 

} Rcllh. A ConstitutJoiul UMorr W lodia p. SS. 
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tant change embodied m it was that the Kings 
approval was henceforward to be necessary for mak- 
ing appointments of the Governor General the Gover- 
nors and the Commander in-Chief 

THE CHARTER The Charter Act of 1813 vrhile allow 
ACT OF J813 Company to remain in actual 

possession of their dominions m India asserted the 
undoubted sovereignty of the Crown in express terms 
It introduced minor changes in the administration 
made improvements in the recruitment and training 
of the civil servants and set aside a lakh of rupees 
every year for the improvement of education m India 

5 THE CHARTER ACT OF 1853 

The Charter Act of 1833 was charac- 

® tensed by I<ord Morley as 'certainly/ 

the most extensive measure of Indian Government 
between Mr Pitt'<« famous Act of 1784 and Queen 
Victoria’s assumption of the Government of India ” 
Its mam provisions could be summed up as follows — 

(1) It required the Company to wind up its 
commercial transactions 

(2) It laidwlown that the Company’s territories 
in India were held by it * m trust for His Majesty s 
heirs and successors ” 

(3) It depmed the Presidencies of Bombay and 
Madras of independent legislative powers and autho- 
rised the Governor-General in Council to legislate for 
the whole of Tndm 

(4) It provided for the appointment of a fourtbi 
member, bemg an expert in law, to the Council of the 
Governor General to assist in the drafting of laws 
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(5) It recommended that the diverse laws pre- 
vailing in India should be codified and accordingly a 
Law Commission with Lord Ifcicaulay, the first Law 
Member, as its President was set up. 

l6) It gave a definite promise to Indians that 
“no native or natural bom subject of the Crown 
resident in India should by reason only of his 
religion, place of birth, descent, colour or any of them, 
be disqualified for any place in the Company's ser- 
vice.” 

6. THE CHARTER ACT OF 1855 AND AFTER 

ACT Charter Act of 1853 allov/ed the 

Company to govern “only until Parlia- 
ment shall otherwise provide." It deprived the Court 
of Directors of ^‘patronage” and threw open the Civil 
vService to competition. 

m»» Matters suddenly came to a head with 
oovERNUENT OP the Outbreak of the Indian Sepoy 
IMDIA ACT, 1SS8 Mutiny in 1857. The blame for it fell 
on the Company and Parliament decided to relieve the 
East India Company of its political responsibilities by 
transferring the dominions to the Crown. This was 
done by the Government of India Act, 1858. It brought 
the period of Company's rule in India to a close. 

7. CONCLVSION 

Before passing on to the study of the next period, 
it \vould be appropriate to sum up the achievements 
of the Company's rule in India, Ehrpansioa of British 
rule in India, the gradual tightening of Parliamentary 
control over the Companies political functions, and the 
beginnings of concentration of authority relating to 
the Government of India in the hands of the Governor- 
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General have already been noticed To these we may 
add that during this period the problem of providing 
an effective government capable of maintaining law 
and order was solved though not without initial 
blunders, by slov/ degrees an efScient ‘covenanted’ 
service of character, ability and experience was 
evolved out of the older system of pure jobbery and 
corruption; a working settlement of land revenue, and 
organisation of civil and cmninal justice were effected 
in order to ensure the provision of a just government; 
the extirpation of human sacrifice, the extinction of 
slavery, the abolition of Sait and Infanticide and the 
suppression of thugee laid the foundation of a humane 
social system , measures of famine relief and construc- 
tion of public works were undertaken, the adoption 
of the Western system of education and the recogni- 
tion of the right of Indians to places m the Company's 
servicei though Imperfectly conceded were valuable 
beginnings for the political advance of the people of 
India 'The amount of spade-work done by the Com- 
pany’s first administrators is likely to be ignored by 
those who judge it by vjhat It did not do 3 n that age 
when colonies were still regarded as ‘ plantations ’ to 
be exploited by the mother country, this record, though 
not exactly flattering, deserves just appreciation 
U 

Tlie Second Period— 185S to 1917— The Period of 
Parliamentarj’ Supremacy 

Government of India Act, 1858, 
tran^aired tba costrol ox er tbe Goxr- 
emment of India from the Company to the Crown The 
powers of the Court of Directors and the Board of 
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Control were henceforward vested in a Secretary of 
State who as a member of the British Cabinet was, 
in accordance with constitutional practice, responsible 
to Parliament. 

1. NATURE OF PARtlAJlCENTARY CONTROL 
ITS LEGAL Though the legal supremacy of Par- 
A^^p^OTCAL liament over Indian affairs was com- 
iKniFFEFXNCE plete and it was open to Parliament 
to exercise control either by means of legislation or 
by requiring its approval to rules made under dele- 
gated powers of legislation; or by controlling the 
revenues of India; or by exercising its very wide 
powers of calling the Secretary of State for India to 
account for any matter relating to Indian administra- 
tion, actually Parliament did not do so. It took little 
interest In matters Indian. Prc<«cupatic>n with affairs 
at home, in Ireland and on the continent; the great 
distance from India, the dldiculUes of communication 
and the gross ignorance of Indian conditions on the 
part of an average member of Parliament made it less 
and less willing to interfere in Indian matters. On the 
other band, the press, the telegraph, the Improved 
means of communication, tbe steady advance of India 
to Western methods and standards of administration, 
and the beginnings of representative institutions in 
India helped to promote a feeling that India's welfare 
was generally safe in the hands of the Indian Govern- 
ment. It was, indeed, a paradox that “Parliament 
ceased to assert control at the very moment when it 
had acquired it,”* It, however, asked for a report on 
tbe moral and material progress in India to be laid 
before it every year, and the Secretary of State was 

* UosUeU'Cbclnufcrd Report, p 3& 
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required to submit accouats once a year * when a per- 
functory debate attended by a handful of members 
with Indian interests convinced resentful Indian visi- 
tors to the Commons of the complete indifference of 
the British people to Indian affairs ”• 

2 THE SECRUTARY OP STATE FOR INDIA AND 
HIS COUNCIL 

THE APPOINT With Parliament as a "sleepy guar- 
dian” the Secretary of State for 
India came to be the de facto head 
of the Government of India In order, hovirever, 
to provide him with expenenced advice on Indian 
questions, the Secretary of State was given the assist- 
ance of a Council of ^teen members of whom eight 
were appointed by the Crown and seven by the 
Directors Vacancies in the future were to be filled 
by the Crown The members held office during good 
behaviour hut could be removed if both houses of 
Parliament presented an address to His Majesty. 
In order to prevent them from taking active part m 
party polities, it was provided that members of the 
Council could not sit m Parliament. 

FUNCTIONS ThQ functions of the Council were 
POWERS purely advisory and the Secretary of 

State could normally overrule his 
Council hut in one matter, namely, the spendmg of 
Indian revenues, he was bound by the decision of his 
Council A number of factors, however, tended to make 
the Secretary of State practically mdependent of any 
check of the Council His powers of appomtmg mem- 
bers to the Council, carrymg on secret correspondence 

• Keith, A OonsUtutloBal Rlsioiy of India, p i“0 
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•on matters of urgent importance with the authorities 
m India and calling the diffeitait secretaries of the 
various departments to juesent cases before him with* 
out the knowledge of the members of the Council, soon 
made tus position one of distinct superiority. 

S. THE SECROTARY OF STATE AND THE GOVERN- 
MENT OF INDIA 

THE LEGAi. The Secretary of State representing 
OP Crown and the British Parliament 
GOVERNMENT. ^as legally supreme over all autho- 
rities in India. He was charged with the “superinten- 
dence, direction and control of all acts, operations, and 
concerns which in anywise relate to the Government 
OT revenues of India.” The Governor-General was, on 
the other band, required to pay due obedience to all 
such orders as he might receive from the Secretary of 
State. The extent to wHicb the latter exercised these 
powers depended on the personal relations existing 
between him and the Governor-General. Normally, 
the Secretary of State would attach great importance 
to the judgment of the Governor-General who as ‘ a 
man on the spot’ would be acquainted with local 
conditions: difficulties of distance and communication 
were additional difficulties in exercising control 
from England. While all this might be conceded, there 
could be no doubt that in case of a sharp difference 
of opinion between the Secretary of State on the one 
hand and the Government of India on the other, the 
former was legally supreme. The Governor or 
Governor-General, as the case might be, had either to 
.submit, or tender his resignation. 
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TWO At least on two important occasions 

INSTANCES principle was emphasised and en« 

forced beyond all doubt When Lord Mayo s Govern- 
ment as a whole protested against being required to 
pass the Bills which became the Contract Act and the 
Evidence Act, in the shape m which the Secretary of 
State approved them, on the ground that such a course 
deprived the legislative Councils of all liberty of ac- 
tion, the Home Government laid down the principle 
that "the final control and direction of the affairs of 
India rest with the Home Govermnent, and not with 
the authorities appointed and established by the 
Crcrwn, under Parbamcnlary enactment, m India it- 
self" They further said ''The Government esta- 
blished in India is (from the nature of the case) 
subordinate to the Imperial Government at Home And 
no Government can be subordinate^ unless it is within 
the power of the superior Government to order what 
IS to be done or left undone, and to enforce on its 
officers, through the ordinary and constitutional 
means, obedience to its directions as to the use which 
they are to make of official position and power in fur- 
therance of the policy which has been finally decided 
upon by the advisers of the Crown ” Again when Lord 
Korthbrook’s Government attempted m 1874 to assert 
their independence in fiscal matters, the British Gov- 
ernment were equally firm in asserting their consti- 
tutional rights 

control from 
above was the absence in India of any 
poptfiar checTc on the actions of the Government. 
Parham^it as the guardian of the mterests and wel- 
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fare of the massed in India could not surrender any 
part of its control over the Indian authorities^. 

reAOTCT ^ ^ practice, however, the relations be« 

tween Simla and Whitehall varied with 
the “personal equation.” If sometimes Viceroys of 
India were treated as “agents” of the British Govern- 
ment, there were occasions on which Viceroys regard- 
ed Secretaries of State as the “convenient mouthpiece 
of their policy in Parliament.” 

4 THE GOVERNMENT OF INDIA. 

Go\-ERNOR- The transfer of control over the Gov; 

BECOMES emment of India brought about a 

VICEROY. change in the position of the Gover- 

nor-General who was also, thereafter, styled ofJicially 
as the Viceroy. In that dual capacity be wan "the 
direct represcnta.Uvc ct the Crown as well as the 
authority directed to control, superintend and direct 
the civil and military administration of Indla> with 
the ^d of his (Executive) Council.”* 

gsLAEGEM EMT O F The Govcmor-Generars Executive 

THE EXECUnVZ n -t -it, i j 

couxcu* Councu was considerably enlarged 

during the following years. The 
Charter Act of 1833 had already added a fourth mem- 
ber to assist the Goveraor-General in Council in the 
drafting of laws. At first, he was entitled to attend 
and vote only in those meetings of the Council in 
which legislation was under consideration, but the 
Charter Act of 1853 made him a regular member of 
the Govemor-CJeneral’s Executive Council. The Coun- 
cils Act of 1861 raised the number of members to five 


• KelUi. A Co 


yrr ot IndlK, p. ITl. 
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by adding a financial e^rt In 1874, an additional 
member m charge ol P&hc Worns was appointed 
poRTFoi^o During the&e years the Govemor- 

STSTEM General availed himself of the powers 

given to him m 1861 to make rules for the conduct of 
business to develop the “Portfolio System” by which 
each member of the Executive Council was given 
charge of one or more departments, and the Council, 
as a whole, would meet only to discuss questions of 
general policy or questions which mvolved the over- 
rulmg of Provincial Governments or matters on which 
there was difference of opinion between the Member- 
In Charge and the Governor General 


OOVERNOP 

crVEBALS 

poarnoN 


The Gcfvemor-General having the 
right, since the Act of 1786, to 


over nde the decisions of his Council acquired a 


dominatmg position in the Executive 


5 CXJNCENTRA.TION OF AUTHORTTY AT THE 


CENTRE 


BOTREMACT or Thg transfer of control to the Crown 
GOVERNMENT camod forward the process of cen- 
tralisation whose first beginnings had 
been made as early as tne Regulatmg Act of 1773 
The Provincial Goverr^ents were reduced to the 


position of agents of the Government of India and the 
entire system of government was, m theory, “one and 
mdivisible ” In administrative matters, every (local 
government vias required to obey the orders of the 
Governor Genera’ m Council, and to keep him con- 
stantly and diligendy informed of its proceedings and 
of all matters which ought, in its opinion, to be re- 
ported to him or as to which he required information, 
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and was under his superintendence, direction and 
control in all matters relating to the government of 
its province. In finance, provincial expenditure, pro- 
vincial taxation and provincial borrowing were all 
subject to central control. The Governor-General in 
Council also controlled legidative action in provincial 
Coimcils hy means of '‘instructions”; Bills introduced 
in a Provincial Council required the previous sanction 
of the Governor-General as well as his final assent It 
would, therefore, be correct to say that "whether from 
the administrative, the financial or the legislative 
point of view, the concentration of authority at the 
centre was a cardinal feature of the pre-Reform con- 
stitution.”* 

^mtrcEs Such transfer of power, legislative ad- 
AGENTS luinistrative or financial, as was made 
over in practice to the provincial Governments was 
in the nature of delegation; there could be no ques- 
tion of any exact delimitation of functions and there 
could also be no doubt that such powers as were 
given to the provinces could be withdrawn at any 
time. The subordination of the provinces to the 
Centre was, in theory, complete. 

6. THE GROWTH OF LEGISl^ATURES 

A salient feature of the period under study was 
the growth of legislatures— Central and Provincial — 
in India. 

DiPTEnENTiATioN The function of legislation was not 
LXGJsi-ATm: at first differentiated from that of 
smenoxs odTr.inistrotion and the legislative 
power was not recognised as re- 
siding in a legislature as distinct from the Govern- 

•Simon CoromUJloa Report, Vol I. p IJ3. 
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_ *be made, they were 

enacted by a body the nucleus of which was the Exe- 
cutive Council itself, but to which additional members 
were summoned for the express purpose of passing 
those laws The Viceroy or, in the case of a province 
the Governor, presided over legislative discussions, no 
less than over executive consultations The germ of 
the present legislatures in India lies in the gradual 
extension of those Executive Councils 


EjjnAPGEnENT ov The process was begun by the 
Charter Act of 1833 by whicli a Law 
Member was added to the*Goveroocr- 
GeneraJ’s Council for legislative purposes only. The 
Charter Act of 1863 made him a full member and pro- 
vided that SIX additional members — the Chief Justice 
and another Judge of the Bengal Supreme Court, and 
four officials appointed by the Governments of Madras, 
Bombay, Bengal and Agra — should sit m the meetings 
of the Executive Council when it dealt with legislation. 


In 1861, the Councils Act raised 
or 1 S 61 the number of additional members 

to twelve and half of these were to 
be nominated non-officiais, a few Indians thus got an 
opportunity to participate m the legislative functions 
of the CounciL That Act also restored to the Govern- 
ments of Madras and Bombay the powers of legisla- 
tion which the Act of 1833 bad withdrawn. The powers 
of the new ‘legislatures” were extremely limited. 
They were not m any sense “miniature parliaments” 
and did not by any stretch of imagination contain any 
germ of responsible government Their function 
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related merely to passing laws subject to the previous 
sanction and final assent of the Governor-General. 
They were aptly described by Lord MacDonald as 
“Committees for the purpose of making laws — com- 
mittees by means of which tl^ Executive Government 
obtains advice and assistance in their legislation.’’ 
They were not deliberative bodies; they could not en- 
quire into grievances or call for information or exa- 
mine the conduct of the Executive. 

THE INDIAN The Tnttinti Ccuncils Act of 1S92 went 
ACT. 1 S 93 a step further by increasing the num- 

ber of additional numbers to sixteen and by autho- 
rising the making of regulations by which non-ofiicial 
members might be nominated. Bodies like the provin- 
cial legislative Councils and the Calcutta Chamber of 
Commerce were asked to submit names, and thougb 
they had no binding effect, in practice they were al- 
ways adopted. Thus, a kind of indirect election was 
Introduced though the use of the word 'election' was 
carefully avoided. There was, however, no approach 
yet to a parliamentary system. Lord Dufferin des- 
cribed the scheme as “a plan for the enlargement of 
our provincial councils, tor the enhancement of their 
status, the multiplication of their functions, the 
partial introduction into them of the elective prin- 
ciple, and the liberalization of their general character 
as political institutions.” 

Morley-Minto Rpfoims of 1D09 
marked a furthei stage in the de\’e- 
lopment of India’s lepslahjures. The legislatures were 
considerably enlarged; majorities of non-ofScials were 
created in the provincial councils; the principle of 
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electvyn was definitely accepted and the Muhammadan 
commumty was grant‘»d separate electorates The 
legi^atures also got additional fimctions and powers, 
they could by moving resolutions discuss administra- 
tive matters and by asking supplementary questions 
cross-examine Government on its replies to questions 
But the changes introduced did not affect the old 
conception of the Councils As tlie MonUord report 
put it, ‘ the Morley Minto Reforms in our view are the 
final outcome of the old conception which made the 
Government of India a benevolent despotism (tem- 
pered by a remc^ and on*y occasionally vigilant demo- 
cracy) , which might as it saw fit for the purposes of 
enlightenment consult the wishes of its subjects 
The concept of Responsible (Sovenunent had not yet 
informed or guided the composition of our legisla- 
tures Lord Morley who bad piloted these changes 
himself disclaimed that they had anything to do with 
the development of responsible government Respon- 
Bihihty which is the “savour of popular government” 
vras wholly lacking in the Councils 

7 rOUnCAL DISCONTENT IN INDIA AND THE 
POLICT OF ASSOCIATION 

While the British were consolidating 
mo IN INDIA, their rule m India by organising 
the system of administration and establishing law 
and order, India’s political consciou^ess began to 
increase A common government, a uniform system 
of laws, the liberalising influence of Western educa- 
tion specially that of English literature and history, 
the growth of speedy commumcations and means of 
^ronsport and above all the cementmg influence of a 
common tongue— the Ei^lish language— gave India 
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a sense of unity and national integrity which it bad, 
perhaps, never attained before. Knowledge of 
England’s own democratic traditions and study of 
European and American histories awakened a desire 
for self-government in this country. It first took the 
shape of agitation on narrower issues but with the 
lapse of time, the issues became broader and broader. 
The Indian National Congress, founded in 1885, was 
at first a moderate political organisation concerned 
with demands which now appear ridiculously 
low— €. 5 ., the presence of elected members in 
the Councils, the right to ash questions and discuss 
the budget and the limitation of military expendi- 
ture. 

OP The British from the very beginning 
PROBLEK. failed to appreciate the strength of 

the Influence which their own con> 
stitutlonal ideas had mcercised over the educated 
classes in India. The problem bad been created by 
th^ very success in providing a stable and sound 
machinery of Government. 

The following remarks of the Joint Parliament- 
ary Committee, 1934, are very illuminating in this 
connection: 

"We have emphasised the magnitude of the Bri- 
tish achievement in India because it is this very 
achievement which has created the problem which we 
have been commissioned by Parliament to consider. 
By transforming British India Into a single Unitary 
State, it has engendered among Indians a sense of 
political unity. By giving that State a Government 
disinterested enough to play the part of an impartial 
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arbiter, and powerful enougli to control the disruptive 
forces generated by religious, racial and linguistic 
divisions It has fostered the first beginnings, at least, 
of a sense of nationality, transcending those divisions 
By establishing conditions m which the performance 
of the fundamental functions of Government, the 
enforcement of law and order and the maintenance of 
an upright administration, has come to be too easily 
accepted as a matter of course, it has set Ind ians free 
to turn their mmds to other Ihings, and in particular 
to the broader poLtical and economic mterests of 
their country Fmally, by directing their attention 
towards the object lessons of British constitutional 
history and by accustoming the Indian student of 
government to express his political ideas m the 
EogUsh language, it has favoured the growth of a 
body of opmion inspired by two familiar British 
conceptions , that good government is not an accept- 
able substitute for self-government and that the only 
form of self government worthy of the name is gov- 
ernment through Ministers responsible to an elected 
legislature ”• 

ASsoSwfon ^stead of recognising the legitimacy of 
these demands the British turned a 
deaf ear and pursued a policy of Assccwfion whereby 
a few Indians were associated with the administrative 
and legislative bodies Some Indians were appomted 
to the higher posts in the civil services, others were 
admitted to the Executive Councils of the Governors 
and the Govemor-GeneraJ, and the number of Indian 
members m the legislatures was increased from tone 
to time This policy failed to satisfy the more ad- 

* J P C. Report p 4 
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vsQced ssctioDS of the population and a definite 
conflict of opinion, therefore, became visible. 

8. THE DECLARA.TtON OP AUGUST 1917 
THE GREAT The beginning of the Great War in 
%7AR. 1314-18. jjyyQpg Jjj J 914 changed the whole situa- 
tion, The Princes and Peoples of India made an excel- 
lent contribution by v.'ay of men and money to help 
the- cause of Great Britain; moreover, that War was 
fought hy Great Britain with slogans of “making the 
world safe for democracy” and “self-deter m ination” 
and it was only natural that Bidia should receive in 
principle what England appeared to be fighting for! 
AiwocjfCEWENT Qn 20th August, 1917, the following 
oT AUGUST 1317. gjjjjQyjjggmenf concerning the future 
constitution of India in Parliament was made by the 
Secretary of State for India. As it laid down the 
final goal of British policy in India, and turned a new 
Chapter In the constitutional development of this 
country, it desen'es to be studied in extenso. 

‘The policy of His Majesty’s Gofemment with 
which the Government of In^ are in complete accord, 
is that of increasing associcium c5 Indians in every 
branch of the administration and the gradual develop- 
ment of self-governing institutions with a view to the 
progressive realisation of respoTtrible government in 
India as an integral part of the British Empire. They 
have decided that substantial steps in tbU direction 
should be taken as soon as possible, and that it is of 
the highest importance as a preliminary to considering 
vrhat these steps should be that there should be a free 
and informal ejxhange of opinion between those in 
authority at Home and in India. His Majestys Gov- 
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emment have accordingly decided, with His Majesty’s 
approval, that I should accept the ITiceroy’s invitation 
to proceed to India to discuss these matters with the 
Viceroy and the Government of India, to consider with 
the Viceroy the vievrs of local Governments, and to 
receive with him the su^estions of representative 
bodies and others 

“I would add that progress in this policy can only 
he achieved by successive stages The Bntish Govern- 
ment and the Government of India, on whom the res- 
ponsihihty hes for the welfare and advancement of 
the Indian peoples, must be judges of the t^rne and 
measure of each advance, and they must be guided by 
the CO operation received from those upon whom new 
opportunities of service will thus be conferred and by 
the estent to v/hich it is found that confidence can be 
reposed m their sense of responsibility 

"Ample opportunity will be afforded for pubhc 
discussion of the proposals which will be submitted in 
due course of ParhamenL” (Italics mine ) 

IIL 

Tl'e Third Period— 1917 to 1940— The Period of 
Gradual Development of Besponsible Govemin''nt 

Declaratioa of August 1917 
the ANNouiTcs ushcrcd m a new era in the consti- 
UEVT o'i’ AUGUST tutional development of India The 
British Government for the first 
time accepted that the final goal of Bntish pohey 
m India was ‘ the gradual development of self govern- 
wg institutions with a view to the progressive reali- 
sation of mponstbZe government in India ’ (Italics 
mine) Hitherto, the Bntish statesmen had not only 
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scrupulously avoided the use of such expressions as 
“responsible government*’ inth reference to India, but 
had even resented the suggestion of such a develop- 
ment being likely. I»rd Morley, the Secretary of 
State for India in 1909. while proposing his reforms in 
the Government of India definitely asserted that his 
proposals had nothing whatsoever to do with the evo- 
lution of responsible government. He remarked, ‘Tf 
it could be said that this chapter of reforms led direct- 
ly or indirectly to the establishment of a parliamen- 
tary system in India, I, for one, would have nothing at 
all to do with it” 

1. THE MONTAGU.CHEI.MSPORD REPORT 

ranu^ART The Declaration was, therefore, lustily 
cheered in India as the recognition— 
rather belated— of the fundamental right of the 
Indian people to govem themselves. While the 
general hopes of an immediate grant of substantial 
measure of self-government came to be pitched very 
lUgh, there were some who regarded this promise as a 
mere ‘‘ill-considered piece of war propaganda” which 
Great Britain might not implement after peace \^'as 
restored. In order to give practical shape to the an- 
nouncement, Mr. Montagu, the then Secretary of 
State for India, came to this country and in the com- 
pany of Lord Chelmsford, the then Governor-General, 
toured the country to get first band knowledge of 
the political conditions and aspirations of the people 
of India. On the basis of this study, they made out 
a Report on Indian Constitutional Reforms, known as 
the Montagu-Chelmsford (or Montford) Report. It 
was mainly on the basis of this Report that the 
Government of India Act, 1919, rame to be modelled- 
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MAIN CONCLUSION The prominent features of the 

OF THE IIONTTOKD , ^ i. t_ ii. t t 

j^EPORT conclusions to -which the Joint 

Authors came are embodied m the foUowmg four 
propositions — 

1. There should be, as far as possible, complete 
popular control m local bodies and the largest possible 
independence for them of outside control 

2 The provinces are the domain in uhich the 
earlier steps towards the progressive realisation of 
responsible government should be taken. Some 
measure of responsibility should be given at once, and 
our aim is to give complete responsibility as soon as 
conditions permit This mvolves at once giving the 
provmces lie largest measure of independence, legis* 
UtiTe, administrative and financial, of the Government 
of India, which is compatible with the due discharge 
by the latter of its own responsibilities. 

3 The Government of India must remam wholly 
responsible to Parhament and saving such responsi> 
bihty, its authonty in essential matter must rmnain 
Indisputable, pending experience of the effect of the 
changes now to be introduced m the provmces In 
the meantime the Indian Legislative Council should 
be enlarged and made more representative and its 
opportunibes of influencing Government mcreased. 

4, In proportion as the foregoing changes take 
effect, the control of Parhament and the Secretary of 
State over the Government of India and Provincial 
Governments must be relaxed 

towards the 

ncANCE goal of self-go\emment was recom- 

mended. The Joint Authors, how- 
ever, made it plain that such limitations on powers as 
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they were proposing were due only to the obvious 
fact that time was necessary in order to train 
both the representatives and the electorate for the 
work which they draired them to imdertake; and 
that they offered Indians opportunities at short 
intervals to prove the progress they were making, 
and to make good their claim, not by the method of 
agitation but by positive demonstration, to the further 
stages in self-government which they had indicated. 
Their proposals did not constitute a final aolution but 
only provided a stage on the journey to a goal. 

2. THE GOVERmtENT OP INDIA ACT, 1919 

accordance v/ith the main proposi- 
tions laid down by the Montford Report, 
the Act of 1919 had the following prominent features. 
(1) It enlarged the size of legislatures and introduced 
majorities of elected members returned on a wider 
franchise. The legislatures received additional powers 
by way of influencing and criticising the Government 
both at the Centre and in the provinces. They got the 
power of discusslug the Budget before it was sanction- 
ed and of voting on certain demands for grants which 
were declared votable. (2) As the provinces were to 
be the domain where the first steps towards respon- 
sible government were to be taken, rules were made 
by which a line was drawn between provincial subjects 
and Central subjects, the provinces alone being nor- 
mally allowed to legislate on provincial subjects. The 
provincial subjects were further divided into Reserved 
and Transferred, A number of subjects like Local 
Self-Government, Public Health, Education, Sanita- 
tion etc. were transferred to the control of Ministers 
appointed by the Governor of the province from among 
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the elected members of the Legislative Council of the 
provmce These Ministers were made responsible to 
the Legislative Council The remaimng subjects like 
Law Order, Land Revenue, Pmance, etc , were 
retained by the Governor and were admimstered by 
him througn the Members of bis Executive Council 
wno v/cre not in any way responsible to the I^egisla- 
ture The pnnciple underlying this division of func- 
tions was thus expressed by the Montford Report 
“Their guiding prmciple should be to include in the 
transferred list those departments which afford most 
opporturutiea for local knowledge and social service, 
those in which Indians have shown themselves to be 
keenly interested, those m which mistakes which may 
occur though cenous would not be irremediable and 
tho«e which stand most m need of development In 
pursuance of this principle we should not expect to 
find that departments primarily concerned with the 
maintenance of law and order were transferred Nor 
should we expect the transfer of matters which vitally 
affect the well-being of the masses who may not be 
adequately represented m the new Councils, such for 
PKample as the questions of land-revenue or tenant 
rights ’ * This dual government or the division of 
control over the affairs of the government is popularly 
known as Dyarchy Under it, the two halves of ad- 
ministration remained reoponsiWe to different masters, 
the Ministers being responsible to the Legislature and 
the Executive Councillors to the Crown (3) The 
Central Executive, however, continued to be wholly 
responsible to the Secretary of State and the Bntish 
Parliament, the legislature being given powers of 
cnticismg and exposing the Executive and discussing 

• Moctsfu Chritaslord Rtpert p 15* 
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questions of policy. (4) The control of the Secretary 
of State for India over Indian affairs was completely 
relaxed in respect of provincial matters "tnmsfeired” 
to the Ministers, except to secure certain specified 
purposes. In “Resented” matters in the provinces and 
in the affairs of the Central Government, the Secretary 
of State did not ordinarily inten'ene when the Govern* 
ment and the Legislature were in agreement. Thus 
while the position of the Secretary of State remained 
in theory supreme, by a process of conocnfton, his 
control over Indian affairs was relaxed. 

3. THE NON-CO-OPERATION itt>VEMENT 

X. 1 SAPPOINT- The complete irresponsibUity of the Exe- 
cutive to the Legislature at the Centre, 
the transfer of only the less important departments of 
the Government in the provinces, the inherent diffi- 
culties of a dyarchicai form of Executive, the retention 
of nominated members in the Central and provincial 
legislatures, and the grant of over-riding powers to 
the Governors and the Governor-General naturally 
failed to satisfy the aspirations of the politically 
minded citizens of India who had confidently looked 
forw’ard to a much more substantial and sweeping 
grant of power to the people in view of the Declara- 
tion of August 1917. 

To”o.v Ibis disappointment, however, coin- 
TiON " *" cided with two other factors, the 

sufferings of the masses in India . 
due to a rise in prices and f^ure of the monsoon and 
the increasing anxiety of the Muhammadans in India 
who wanted, after the Great War, that the Allies 
should restore the Sultan of Turkey to his pre-war 
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position These diverse factors, political, economic 
and religious, were combined under a ooint Non-Co- 
operation and Khilafat Movement led by Mahatma 
Gandhi with the assistance of the All brothers 

The objects of the Non Co opertion movement 
7/ere thus summed up by the Simon. Commission — 

OBJECTS ‘ The a' ms of the rank and file of the 
Mov^ENT Khilafat Section of t^e movement were 
.simple — ^ey v/ere concerned for the political and 
religious future of Islam Mr Gandhi s objectives 
were less defimte He stood for the ideals and the 
civilisation of India as agamst those of Europe, for 
the cult of the spuming wheel and the simple econo- 
Jones of the village, as against the factories, the rail- 
ways and the "matenalism” of the West But among 
ius allies were many whose political and economic 
outlook and way of life were European. It is not 
surpnsmg, therefore, that Mr Gandhi never found it 
easy to define what "Swaraj ’ would mean in actual 
practice, his accounts of it varied from time to time 
and were always nebulous But the critical side of 
his doctrine was clear enough Mr Gandhi preached 
that British Rule had impoverished India and destroy- 
ed its liberties The existing Government and all it 
stood for were “Satamc”, and the only cure was to 
end it” 

The movement was orgamsed on the 
sirspENsio'j lines of non vidlence and took the form 

of ‘ non-co-operation,” i e refusal to pay 
Government dues and organised mass disobedience to 
the laws and to the ordere of administration, the aim 
being to paralyse the Government The movement, 
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though non-violent in the beginning, soon deteriorated 
and acts of violence against person and property be- 
came frequent; the hmght of violence was reached 
when ‘Twaity-one police-constables were murdered 
with revolting cruelty at Chauri CSiaura in the Umted 
Provinces by a mob acting under the excitement of 
the anU-Govemment movement.” 

CONGRESS The movement had to be suspended and 
LZGisi^TURBS. Congr essmen tyho had boycotted the 
first legislatures (1920-23) elected imder 
the Reform of 1919, decided under pressure from the 
moderate elements in the Congress led by Pandit 
Motilal Nehru and Mr. C R. Das to enter the Legis- 
lative Councils. The eptry of the Congress in the 
Legislatures was marked by obstructionist tactics 
aiming at constitutional deadlocks. The Congress 
candidates seeking election to the legislatures took a 
pledge of •'uniform, continuous and sustained obstruc- 
tion with a tiew to making government through the 
Assembly and the Coimcils impossible." The “Swa- 
rajists,” as these Congressmen were then called secur- 
ed a striking success at the elections firiH captured 
forty-five seats in the Central Assembly. They could 
not, however, do much as they were easily out-voted in 
a house of one hundred forty and odd; they were, 
therefore, compelled to follow a policy of compromise. 
In the provinces, the success of the Swarajists was not 
uniform. In Bengal, theire was the largest party in the 
legislature and in the Central Provinces they obtained 
a clear majority. But in accordance with their tactics, 
they refused to accept Ministerships, sj-stematically 
withheld all supply for which their consent was neces- 
sarj’ and reduced the salaries of Ministers appointed 



THE GROWTH OF INDIAN CONSTTrUTION 33 

by the Governor from other parties to Rs 2 per 
?TiniiTn. The Governor was thus forced to take over 
the adnmustration of the transferred sub3ects, there- 
by acknowledgmg the unworkabihty of the constitu- 
tion. In other provinces, the Swarajists gave much 
less trouble and the administration was earned on 
pretty smoothly 

4 THE SniON COiaUSSION AND ITS REPORT 
appointmekt The attention of India was soon 
coi^^iov diverted to the appomtment of a 
Royal Commission as provided for 
by the Act of 1919 The Act had laid down that at 
the expiration of ten years a Statutory Commission 
appomted by His l^jesty Should mgiiire into the 
workmg of the system of government m India and 
report as to whether and to what extent it was de- 
sirable to establish the principle of responsible gov- 
ernment, or to extend, modify or restrict the degree 
of responsible government. A Commission presided 
over by Sir John Simon was accordingly appointed in 
1927 but as its personnel did not include a single 
Indian it gave rise to protests m this country The 
Commission’s enquiry wa^ boycotted by many politi- 
cal bodies in India includmg the Congress, the evi- 
dence collected by the Commission was, therefore, not 
quite representative of the political opinion of the 
advanced sections m India. A Committee, consisting 
of the tcemhers of the Central legi^ature, and a num- 
ber of provmcjal committees, consistmg of the mem- 
bers of the provincial legislatures, were formed to 
assist the Cotnmisswn, but their position was defimte- 
ly subordinate 
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ITS REPORT. The Report of the Simon Commi^ioa 
was puhlished in 1930 but was condemned as reaction- 
ary by the nationalist opinion in India. The chief 
drawback of the report was that it did not recommend 
any material advance towards the goal of responsible 
government at the Centre. 

S. THE CTVIL DISOBEDIENCE MOVEMENT AND THE 
ROUND TABLE CONFERENCES 
THE CIVIL Shortly before the publication of 

mo^meot”^ the report, the Indian National Con- 
gress led by Mahatma Gandhi had launched a Civil 
Disobedience Movement and the unsatisfactory nature 
of the Commission’s findings imparted additional force 
to it. The rate at which India’s political aspirations 
were mounting higher and higher left no doubt that 
the Simon Commission Report would never be accept- 
ed by the people of India as a basis for a future consti- 
tution of their country. 


THE ROUND TABiXTho British Government accordingly 
coKraarMCES. to call a Kouod Table Con- 


ference of members of His Majesty’s 
Government and the representatives of India. The 
British Government took upon themselves the respon- 
sibility of selecting India’s representatives at this 
Conference with the result that the people of India 
did not from the very beginning have any confidence 
in the so called ‘’representatives”; moreover, the 
Indian National Congress bad already committed 
itself to a subversive movement of civil disobedience 
and had, therefore, refused to join the deliberations 
of the first Round Table Conference which began in 
November 1930. In the beginning of 1931, Lord 
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Halifax (then knovm as Lord Irwin) who was at that 
time the Viceroy of India persuaded Mahatma Gandhi, 
by giving him, certain, assurances embodied m what 
IS known as the Gandhi-Irwin Pact, to suspend the 
Civil Disobedience Movement and to proceed to London 
to participate in the Second Round Table Cbnference 
Mahatma Gandhi went to London as the sole repre- 
sentative of the Indian National Congress , he was not, 
however, impressed with the desire of the British 
Govrenment to part with power and therfore 
returned to India only to resume his movement The 
Third Round Table Conference was then held towards 
the end of 1932 


The deliberations of these confer- 
ences proved valuable in so far as 
they led to a frank exchange of opmion between the 
leaders of the two countries The difficulties of mtro- 
duemg full responsible government at one stroke 
became apparent, but by far the most important idea 
that emerged was the acceptance of the pnncipZe 0 / 
Federation as the basis of the new constitution for 


India It was realised that it was desirable to bring the 
Native States in a common o*gamsation at the Centre 
with Bntsih Indian provinces The Umtary form of 
government hitherto prevailmg in India was declared 
unsmtable if the States were to be mcluded, and the 
ideal of an All-India Federation was, therefore, im- 
tmitoously accepted 


« THE JOINT PARLIAiCENTART COMMITTEE 


HEPORT ^ ^ light of the discussions at 

Roimd T’atfie ttonlerences, the 
-British Government laid down the measure of political 
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advance they were pr^jared to grant to India, in the 
form of a White Paper. A Joint Select Committee 
of the two houses of Pariiament, under the Chair* 
manship of Lord Linlithgow, was appointed to review 
the question once more. The Committee was assisted 
hy Delegates from Incha but it appears that not a 
single major proposal of the Indian Delegates was 
accepted. The Report of the Committee was made the 
basis of the Government of India Act, 1935. 

7. THE GOVERNMENT OP INDIA. ACT, IMS 

ITS PROinNENT Thg prominent features of this Act 
FEATDHEs. acccptance of an AU- 

India Federation, (2) the introduction of partial 
rcsponsihility in the form of Dyarchy at the Centre, 
(31 the grant of ‘autonomy’ to the provinces and (4) 
Safeguards, Reservations, Special . Responsibilities, 
over-riding powers, etc., in the hands of the Governors, 
and the Govemor-GeneraL 

Th® details of the Act are discussed 
csARAcTEp.. length in the following chapters, 

but here it is enough to notice that the whole scheme 
embodied in the Act of 1935 appeared grossly in* 
adeqxiate from the point of view of transferring any 
real power to the people. It was regarded as reaction- 
ary and dangerous by many and was, on the whole, 
rc-ceived with indignation and resentment in this 
country. 

8. INTRODUCmON OP THE PROVINCIAl. PART OF THE 

NEW coNsrmmoN 

As the federal part of the (ilonstitution was 
to be introduced some time after the pro- 
vincial part had been in operation, the new constitutioa 
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was introduced in the provinces from Is’- *-pnl 1937 
The Indian National Congress decided to contest the 
elections to the new provincial legislatures and found 
itself returned m clear majonties in six out of eleven 
provinces The responsibility of the formation of 
Mmistnes in these provinces had, therefore, to be 
Mouldered by Congressmen who after great hesita- 
tion, and with the avowed object of xvreckmg the con- 
stitution, deaded to accept offices provided the Gover- 
nors of the provinces gave a solemn assurance that 
they would not in practice exercise the special powers 
given to them by the Act of 1935 In other words, they 
vanted to make use of tbeir strength in the legislature 
in reducing the Governors’ powers to a dead-letter and 
thereby r^oving the chief impediment m the way of 
the esteblishmeat of Responsible Government in the 
provmces When, therefore, the Goiemors of these 
SIX provmces sent for the leaders of the Congress 
party in the legislature m each province, the leaders 
asked for the above mentioned assurances which the 
Governors declared they were unable to give m face 
of the express provisions of the Act of 1935 

A constitutional deadlock thereupon re- 
sulted and the Governors were compelled 
to cany on the administration with the help of Mims- 
terS who did not command a majority in the legis- 
lature The formation of such “mtenm mmistries” 
at the very beginnmg of the constitution was widely 
ridiculed. 

^ 1937, the situation was changed 

by the assuring speeches of the Secre- 
tary of State for India and the Governor-General and 
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the Congress decided to form mmistries in the sir 
provinces of Bombay, ifadras. United Provinces 
Central Provinces and Berar, Bihar and Orissa where 
they had clear majorities. Sometimes later, the Con- 
gress in coalition with other parties was able to form 
ministries in the North-West IVontier Province and 
Assam also. 

9. ' rviv. WORKDfG OF THE PROVIKCIAL. 

COTTSTTrCnOM 

G ovEByoEs AS After the initial difficulty described 
got over, the working of 
the prorincial constitution was, every- 
where, smooth beyond all expectations. The Assur- 
ances controversy bad clarified the issues and the 
Govemors acted tactfuDy and allowed the Ministers 
full scope for putting into operation their own pro- 
gmomes. There were ineid^ts in the life of the 
United Provinces, Bihar, Orissa and Central Provinces 
Ministries which raised first class constitutional 
issues; a full account of these will be found in the 
Chapter on "Pr ov incial Constitution at Work,” but the 
manner in which they were tided over bore testimony 
to the S5>irit of good will prevailing on the both sides. 

comparative success of the provin- 
rxDzaATToy constitution raised the question of 
the introduction of an All-India Federa- 
tion and it was only natural that those who had tasted 
power in the provinces should be the first to de- 
mand that the Central Government should be 
brought in lice with the new conditions pr ev a il- 
ing in the provinces. The attitude of the countrj' 
to the Scheme of the All-India Federation as pro- 
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posed by the Go\eniinent of India Act, 1935 
WS.S definitely hostile, but while some favoured the 
securmg of a few modifications, others wanted to 
drop it lock, stock and barrel * 
amendment op The begmnmg of the year 1939 saw 
the worsening of the poUtical situa- 
tion m Europe and this led to a 
clamour for a "fight” m order to secure full responsible 
government at the Centre In the meantime, the possi- 
bility of hidia being mvolved m War drew the atten- 
tion of the Bnbsh Government to an omission m the 
Act of 1935 by which provision had been made for the 
Federal Legislature to make laws on provincial 
subjects m case of an emergency, but no authonty had 
been given to the officers of •Uie Federal Government 
to undertake the execution of such matters This was 
corrected by the Amendment of the Government of 
India Act, which was introduced shortly before War 
broke out m September 1939 

10 WAR AND INDIA’S CONSTITUTION 

SSiS Of immediate 

INDIA s POLITICAL effect ou pohtical events m India 
When Great Bntam declared war 
against Germany, India too was officially declared 
at war with that country, without the consent of 
the people or of their representatives in the legisla- 
ture Though the sympathies of the Indian people 
were clearly with Great Bntam mher struggle 
against the Nazi Rule m Germany, certain sections 
of the population saw m the predicament of Great 
Britain an opportunity for India The Indian National 
Congress asked for a clear statement from the 
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British Govemraent that at tiie end of the War, India 
would be given the right to frame her own Constitu- 
tion (through a Constituent Assembly) v/hich may 
amount to complete independence. The British 
Government, while giving a general assurance, dw«elt 
on the complexity of the Indian problem and the 
Secretary of State for India referred in particular to 
the lack of unity among the different communiUes in 
India and the consequent inability of the British to 
divest themselves of their responsibility for the wel- 
fare and good government of the people of India. 

FAiLTOE OF The Congress Ministries in the eight 
CONSTiniTIOrTAl. . 

iiACKixEBT provinces thereupon resigned oiBces 
in November, 1939, thus leaving 
only Bengal, Sind and the Punjab governments to 
function as before. The Governor of Assam was able 
to form an alternative Ministry but the. Governors of 
the remaining seven provin<%s were compelled to 
declare the failure of Constitutional machinery and 
to take over the entire control of administration in 
their own hands, as authorised by Section 93 of the 
Government of India Act, 1935. The legislatures were 
suspended, the Governors assuming to themselves all 
the legislative powers. A few cenior Government 
officials were appointed in each nrovince to act as 
Advisers to the Governor to assist him in carrying 
on the government* 


AUGusT^So^ suspension of the Constitution 

in the majority of the provinces, 
the continuance of an irresponsible government at 


to among' tlii) membcrB of tbe Conitrua partr Ib 

a X.e^^Iatlre Asa'ciUr. tlie Covtrnor found It possible 

• 'll altsrn»tlT« minlatry And Oi»Tsfore withdrew Soetlon *>3 


and rettored the trarmal worttBK of tM Provlnc' 
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the Centre and the approaching danger of war to 
India’s frontiers led to grave pohtical discontent in the 
country The ma 3 Qr political parties concentrated their 
attention on the demand for the introduction of a 
National Government at the Centre, pending the final 
iolution of India's constitutional problems to be 
ach eved after the war In August, 1940, an impor- 
tant declaration was made by the Viceroy, which was 
later confirmed bj the Secretary of State for India 
The goal of British policy m India was declared to be 
the establishment of Domimon Status m India as 
soon after the war as possible The responsibility for 
framing the new consbtution was, m accordance with 
fho pnnciple of self detenmnation, declared to rest 
primarily on the people of India subject to due fulfil 
ment of obligations which Great Britain's long con- 
nections with India has imposed on her and for which 
His Majesty’s Go\ emment cannot divest themselves 
of responsibility ” This declaration was coupled with 
the offer of the expanswai of the Governor General’s 
Executive Council so as to make it representatiie of 
India’s national interests 

The pronouncement evoked httle 

enthusiasm in India for the follow 
mg mam reasons — Firstly, there was no prescribed 
time limit within which the grant of Dominion Status 
to India was to take effect. "As soon after the war 
as possible” might ordinanly have been regarded as 
reasonable but tbe Secretary of State referred to the 
distmction. drawn by the Balfour Committee between 
the status of a Dommion and its f tncttons, thereby 
suggesting that e\en when India recened the siattis 
of a Dominion, it might not be allowed to exercise 
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control over certain functions like Defence. Secondly, 
while the principle of slef-determination was conceded 
in the main it was hedged in by a proviso which was 
suspected to render the concession wholly unreal. The 
reference to “due fulfilment of obligations which 
Great Britain’s long connection with India has im* 
posed on her” could be interpreted to mean that His 
Majesty’s Government would have a decisive voice in 
the name of safeguarding the interests of Minorities 
and Rulers of Native States. While the necessity of 
such solicitude for these interests was widely recog- 
nised in principle, it was feared that such an assur- 
ance might be relied upon by an obstructionist party 
or interest to secure the grant of unreasonable 
demands before agreeing to a new constitution. 
Thirdly, the failure of negotiations between the 
Viceroy and the important leaders of political parties 
on the issue of the expansion of the Executive Council 
created an impression that the British Government 
did not really propose to part with' power and give 
such important portfolios as Defence to Indians. It 
must, hov/ever. be frankly recognised that the failure 
was due in the main to want of agreement among the 
different political and coznmunal groups as to the 
proportion of members to which each of them should 
be entitled in the re-constnicted Executive Council.”* 


failure to end the political 
stalemate Jed to the revival of 
extremism in Indian politics. The 
British Government, having tried its hand at settle-. 


* Tbe coiutltuUon&I dead lock to-dv U not between t, consentient 
Indian nsUonaJ moTement uklnr for freedom and a British Corem- 
meat reluctant to surrender Its aathoMtr but between tbe main ele- 
ments of India's own national life." Paper on "India's Constitu- 
tional Future" by the Bt. Hon. L. S. Ainery. Secretary of State for 
India. Astatic Eerlew, January, ISO. 
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ment and failed, dedared its inabihty to do anything 
further and laid the blame at the door of communal 
differences in India The Indian National Congres- 
stressed its faith in compelte mdependence and as a 
protest against the restnctnm of freedom of 
expression during war, started a movement of Indivi- 
dual Civil Disobedience The Muslim League advocated 
the partition of India so that the ardas m which the 
Muslims were m a numerical majonty should be 
grouped together to form what is known as Pakistan 
This idea was bitterly resented by all liberal elements 
as it would strike against the essential unity and m- 
tegn^ of the country 

or THE iq ju]y 1941 the British Govern 
AALs Try T; < T n'>T » ^ ment, nnoing it impossible to in 
coTP-cru <iuce the different communities ui 

India to come to an agreement, announced the expan- 
sion of the Governor General’s Executive Council by 
the appointment of Indians to the five new portfohos 
created to meet the increased pressure of work due 
to the war The number of Members m the Council, 
including the Commander in Chief was thus raised 
to twelve out of whom seven were Indians The satis- 
faction created by this liberal gesture was, however, 
partial and short lived as the world events were 
movmg -rtry f^t. 

-WAR Tjig enrly of Japan into the war ui 

Proposals November 1941 constituted a 

menace to India’s eastern frontiers 
and stressed the need fo'* an mcreased war effort in 

Indio. The Entish War Cabinet in response to urgent 
imh -pressing entreaties from India, Amenca and 
China agreed to reconsider the whole question of con- 
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stitutional settlement in India. The conclusions of the 
'Cabinet were embodied in a document which was 
handed over to a member of the Cabinet, Sir Stafford 
Cripps, a renowned socialist and an acknowledged 
friend of India’s political aspirations. Sir Stafford 
arrived in India by air on March 20 , 1942 and revealed 
the proposals of the War Cabinet to a few high 
•officials and leaders of different parties. The proposals 
were later published and efforts at settlement made 
but the negotiations nltimateiy broke down on the 
issue of transferring control over Defence to Indians ‘ 
and Sir Stafford had to return disappointed. The 
proposals of the British War Cabinet were auto- 
matically withdrawn, leaving the situation as it was 
before. The nature of the proposals, their constitu- 
tional signiffcance and tire causes of the breakdown of 
negotiations desen’e to be carefully studied as they 
must form the basis of any future agreement 

The following is the full text of the proposals 
brought by Sir Stafford Cripps:— 

'TOST OF THE His Majesty’r Government having 
considered the anxieties expressed 
in this country and in India as to the fulffiment of 
promises made in regard to the future of India, have 
decided to lay down in precise and clear terms the 
steps which they propose shall be taken for the earli- 
est possible realisation of self-government in India. 
The object is the creation of a new Indian Union 
which shall constitute a Dominion associated with 
the United Kingdom and other Dominions by a 
common allegiance to the Crown but equal to them in 
every respect, in no way subordinate in any aspect 
of its domestic and external affairs. 
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His Ma 3 esty’s Government, therefore make the 
following declaration 

(a) Immediately upon the cessation of hostili 
ties steps shall be taken to set up in India, in the 
manner described hereafter, an elected body charged 
Tvith the task of framing a new constitution for India. 

(b) Provision shall be made, as set out below, 
for the participation of Indian States in the constitu- 
tion makmg body 

(c) His Ma 3 esty’s Government undertakes to 
accept and implement forthwith the constitution so 
framed subject only to — 

(I) The right of any province of British India 
that IS not prepared to accept the new constitution 
to retain its present constitutional position, provision, 
bemg made for the subsequent accession if it so 
decides 

With such non accedmg provinces, should they so 
desire, His Majesty's Government will be prepared to 
agree upon a new constitution giving them the same 
fuU status as the Indian Union and arrived at by a 
procedure analogous to that here laid down 

(H) The signmg of a treaty which shall he 
negotiated betv/een His Majesty’s Government <iiid 
the constitution makmg body This treaty will cover 
all necessary matters ansmg out of the complete 
transfer of responsibility from British to Indian 
hands it mil make provision, in accordance with 
undertakings given by His Majesty's Government for 
the protection of racial and religious minorities , but 
will not impose sny restrictioQ on the power of the 
Indian Umoa to decide in future its relationship to 
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otlier member States of the British Commonwealth. 

Whether or not an Indian State elects to adhere 
to the constitution it will be necessary to negotiate a 
revision of its treaty arrangements so far as this 
ma y be required in the new situation. 

(d) The constitution-making body shall be 

composed as follows, the leaders of Indian 

opinion in the principal communities agree upon some 
other form before the end of hostilities: 

Immediately upon the result being known of pro- 
vincial elections which will be necessary at the end of 
hostilities, the entire membership of the Lower 
Houses of provincial legislatures shall as a single 
electoral college proceed to the election of the con- 
stitution-making body by the system of proportional 
representation. This new body shall be in nunsber 
about l|10th of the number of the electoral college. 

Indian States shall be Invited to appoint repre- 
sentatives in the same proportion to their total popu- 
lation as in the case of representatives of British 
India as a whole and with the same powers as British 
Indian members. 

(e) During the critical period which nov/ faces 
India and until the new constitution can be framed, 
His Majesty’s Government must inevitably bear the 
responsibility for, and retain the control and direc- 
tion of the defence of hidia as part of their world 
war effort, but the task of organising to the full the 
military, moral and material resources of India must 
be the responsibility of the Government of India 
with the co-operation of the people of India. His 
Majesty’s Government desire and invite the immedi- 
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ate ^ad effective participation of the leaders of the 
principal secticais of the hiidian people m the counsels 
of their country, of the Commonivealth and of the 
United Nations Thus they vnll be enabled to give 
their active and constructive help m the discharge of 
a task which is vital and essential for the future 
freedom of India ” 

CONSTITUTIONAL A carcful reading of the above text 
iMPij^noNS show that the proposals could 

ppoposAL be divided into two mam parts, one 
dealing with the constitutional goal of India 
and the other dealmg with the arrangements 
for the duration of the war With regard to the 
future, it was made quite clear that India would get 
full'dedged Dominion Status with even the right to 
secede from the British Empire This unequivocal 
grant without any reservations or modifications satis- 
fied even the most extremist demand os it amounted 
to complete mdependencc Further, this grant was 
to be made without loss of time Immediately after 
the ce^ation of hostilities, a Constituent Assembly 
would be convened and any constitution settled by it 
would be bindmg upon the British Parliament which 
would proceed to embody the same in the form of a 
Treaty The pnnciple of self-detenmnation v/as thus 
conceded The Treaty would, however, contain cer- 
tam. stipulations for the safeguardmg of the interests 
of mmonties If any province, after participating in 
the Constituent Assembly, found that the form of 
constitution finally agreed upon did not satisfy its 
aspirations or suit its interests, it would have the 
option to stay out and, would he given the same status 
'Of a Domimon as would be granted to the Indian Union 
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Similarly, the native states would have the option to 
join the Indian Union or remain aloof. 
cHiTicAn ESTi- It must be admitted that the above 
proposals constitute a great advance 
on the previous declarations of His 
Majesty’s Government and seek to place the relations 
between India and Britain on entirely equal and 
honourable terms. It contains, however, two main 
difficulties ; firstly, it gives the provinces the right to 
secede from the Inffian Union from the very 
start. 

The exercise of such right would lead to the des- 
truction of India’s unity. The formation of a number 
of separate imits or the division of India into two main 
parts v/ould only intensify communal differences and 
make them politically dangerous. The financial con- 
sequences would be no less disastrous and the non- 
acceding Native States retaining direct contact with 
the Paramount Power would only add to the prevail- 
ing political chaos. As a solution of the problem of 
minorities it is a remedy worse than the disease.* 

* The neln ground on >blcb Uie demand for partition ts based Is 
that the Muslims refuse to regard tbcmselTea as a minority’ and claim 
that the Hindus and Muslima form Ivo differest nations Incapable of 
constituting a single aisle The foUoitrlng main objections against 
tnia sebeme may be noticed 
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ZeconSly, the people of the native states would 
go without any real and effective representation in 
the deliberations of the Constituent Assembly which 
would include the nominees of the Rulers of the 
Native States This would also materially detract 
from the democratic prmciple of election of represen- 
tatives granted to the people of Bnti&h Indian 
provinces 

THc REJEcTiQ'i The second part of the Proposals deal- 
Qp PRQPasALS present arrangements 

contemplated the transfer of all portfolios except that 
of Defence m the Governor-General’s Council to 
Indians and an attempt was even made to give the 
certain matters connected with the Defence depart* 
ment to an Indian, leaving the conduct of war and 
questions of strategy to the Commauder-in-Chief who 
would he directly responsible to the Bntish War 
Cabmet. But on the central issue wbetner the re- 
constructed Council of the Governor-General, consist- 
ing of representatives of major political and com- 
munal parties in India, would be merely an expanded 
Coimcil working within the frame-work of the present 
constitution or a National Cabmet with the Governor- 
General as a mere constitutional head, the negotia- 
tions broke down as Sir Stafford Cripps made it plain 


dUtereal nations* Aa it Is dUDcolt to define the tern cation 
“ /‘6ld terms it is poaaihle to lay empbasSs on Its diflerent aspects 
or disprove tSe two-nations theory Dunng the last tew 
«n«mes, the Hindus and Slostlms inspite of their deep reJiglous, 
wwi and cultursl difierenees have been gradually drawn together 
Of race language economic Interests and political as 
**■ ** Ui* leaders of the two great conuBunlUea 

differences and undo the work of unification and 
cripple the unity and constitutional stature of 
U>1» procOT and enable India to gain its 
luu measure of eqi^Ity among the different nations of the world 
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that no changes requiring the statutory modification 
of the present constitution could be effected for the 
duration of the war and that entrusting fxUl power to 
such a National Cabinet not responsible to the Gover- 
nor-General would only mean the establishment of the 
tjTanny of the majority ! 


11. THE PRESENT POSITION 


The administration in six provinces, Bombay, 
Madras, United Provinces, Central Provinces and 
Berar, Bihar, and N. W. Frontier Province is at the 
Hmf- of writing in the hands of the Governors, the 
Ministries having resigned and the legislatures having 
been suspended. The federal part of the Constitution 
seems nowhere near introduction and the preset 
structure of the Central Government continues to be 
modelled mainly on the lines of the Government of 
India Act, 1919. The war situation in the world 
shows no signs of clearing up; if anything, it is thick- 
ening day by day. The British Government have 
definitely declared that India would get Dominion 
Status as soon after the war a^ possible. But the 
exact content of that very indefinite expression Domi- 
nion Status and the time and manner of its grant re- 
main indeterminate.* The immediate political future 
of India bangs in the balance. 


Impllcaticns of DomlaloB S 



CHAPIER n. 


THE CENTRAL EXECUTIVE 


THE PRES EOT Pending the inauguration of the AU- 

STRUCTURE Or^,“, ^ ijj 4.1. 

THE CEXTRAE India Federation as laid down m the 
covEHNirECT Government of India Act, 1935, the 
present structure of the Government of India con* 
tmues to be based on the provisions of the Govern- 
ment of India Act, 1919, with certain modification^ 
!tbe Act^f 1919 had vested the superintendence, direc- 
tion and control of the civil and military government 
of India m the Governor General in Council who was 
required to pay due obedience to all such orders as he 
might receive from the Secretary of State for India. 


iT THE GOVERNOR GENEEtAL 


TCT^APpourr^t the head of the present Central Execu- 
Goii’ERNoR- tive IS the Governor General, also known 
GEJJERAU as Viceroy since 1858 and now combining 
the office of the Crown’s Representative in relation to 
Indian Native States He is appointed by His Majesty 
on the advice of the British Prune Munster, usually 
from among proniment public men of high rank ant^ 
noble birth.* No ngid qualifications are laid down but 
an attempt is generally made to secure a man of out- 


CoTtmorm^neral of s Domlaloa is now on the 

«*tlQalTe re<:oauneB&BUoo of ihe I>oiniaioa Pniaft 
^ Commission In pUce of the Secretary of State 

nationals of ^ Xtolaloas also are now 
i-B- -na™, COTOTOT 
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standing ability with extensive parliamentary or ad* 
ministrative experience. He may not have detailed 
knowledge of Indian conditions but should have a 
fresh and vigorous mind and a liberal outlook. The 
Governor-General the most highly paid official in 
the world and in his capacity as the Crown’s Repre- 
sentative in relation to Indlsm States shares in regal 
dignities. No wonder, therefore, that the best people 
available in the Empire are often attracted to this 
“the most picturesque and distinguished office in the 
oversea^ service of the British Crown.’’* The appoint- 
ment of the Governor-General is not for any fixed term 
but by convention it is continued for five years during 
which period he can, after the passing of the Leave of 
Absence Act, 1924, enjoy leave of absence from India 
only once and fo^ period not exceeding four months. 

Governor-General’s is not a party 
^ ^ ' office in as much as changes in the Bri- 

tish Mfois'try do not ordinarily affiect bis position. 
Acute personal differences between him and the Secre- 
tary 0 ^ State may, however, bring about his resigna- 
tiont^he possibility of such an occurrence is remote 
as all political parties in England have more or less a 
similar outlook on Indian affairs, and changed in the 
strength of the political parties d6 not, therefore, ma- 
terially affect British policy with respect to India. The 
Ministries in England may come and go but the Gov- 
ernor-General continues for his period of five ye^^ 
p^mcAL^ The Gov'emor-General of India enjoys 
IMMUNITIES. two Special immunities denied to the 
Govemors-Gcneral of Dominion* 
Firstly, he is not liable to be sued in any court in 

• Simon CommUsIoB lUpott. VoL I, p 177. 
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India either in respect of his official or private acta 
Even when he ceases to be the Governor-General, pro- 
ceedings in respect of acts or omissions m the di5 
charge of his official duties can be brought against 
• him only with the sanction of His Majesty in Council 
jSccondZy, “the Governor General is immune from 
criticism in the Indian Legi^ture Standing Orders 
of both Chambers of the Indian Legislature as well 
as of the different Provincial Legislatures prohibit 
discussion of the conduct of the Governor General as 
distinct from the Governor General m Council Con- 
duct IS interpreted not m the sen^ of private or moral 
conduct only, but includes the exercise by him of any 
of his personal powers, whether statutory, delegated 
or otherwise — powers exercisable m law by the Gov- 
ernor-General apart from his Executive Council ”• 


2. TSB EXECOTTVB COUNCIL 

Governor-General’s Executive Coun- 
cil was first e^bhshed by the Regulat- 
mg Act of 1773^mce then it has undergone several 
changes in its composition, functions and powers It 
consists of such number of members as HiS Majesty 
xoay decide At present, there are eleven member s 
excludmg the Commander m-Chief who is an extra- 
ordinary member '•''xhey are all appointed directly by 
the Crown, usually on the recommendation of the 
Governor-General Three of the members must be 
persons who have been for at least ten years in the 
service of the Crown in India and one must be a 
Barrister of England or Ireland, an Advocate of Scot- 
dand or a Pleader of s &gb Cbart of India of not less 

'A.B Radra, Op. Cil. p 2L 
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mex^ Idember controls India’s trade and industry, 
there is a Member m daarge of Education, Health, 
and To theae must be added the foUovnng 

eenarate departments each under the control of a 
H'^mb'^r cheated due to increas'^ pressure of work 
m connection with the war Supply Civil Defence, 
Labour, Indians Overseas and Information 

METHOD or There is, thns, a clear cut distmc- 
tion between the work of different 
departments and matters concerning each depart- 
ment are normally disposed of by the Rfember-in- 
Chat^ Ipach Member is to keep the Govemor- 
Gen^ral duly mformsd of all important matters in 
his departnienO required to refer to the Gov- 
ernor General all matters which, m his judgment 
are of major importance While this leaves each 
member a certain measure of discretion, there are 
certam classes of matters which must be taken to 
the Governor General for orders They are — (1) 
AH cases v;hsre there is a difference of op mon with 
some other Department, (2) AH cases m which the 
decision of a Provincial Government is sought to be 
oier ruled, and (3) AH cases whmh require refer- 
ence to the Secretary of State 

sECRCTAEiEs Immediately below the Member m- 
Charge of each department is a 
Secretary who is generally a senior membe’' of the 
Indian Civil Service and is the administratue head 
of each department. He has the nght fo direct 
access to the Governor-General whom he ssees about 
once a week This practice is a reLc of the old days 
when the Executive Councillors could not be trusted 
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with too much power. Even now it materially de- 
tracts from the prestige and influence exercis^ by 
the Executive Councillors who often find that their 
Secretaries have already prejudiced the mind of the 
Governor-General in particular cases. The Secretaries 
have also the right to attend meetings of the Execu- 
tive Council in order to supply the Members such 
information as they may require. 


MEETINGS OP Tq matters of general and vital 
Aim ITS importance relating to admintstra- 

PEcrsioNs. tive policy, the Governor-General 

and his Council give collective 
thought.* The Governor-General decides the time 
and place of the meetings of the Cbuncil and pre- 
pares rules of procedure to be followed at such 
meetings. He is the eaf^fficio president of the 
Council and takes the chair at all Its meetings and 
nominates a Vice-President who presides in the 
absence of the Governor-General. The decisions of 
the Counril are usually arrived at after a full dis- - 
cx^ion and nmtters are rarely massed to a division. 
But if that becomes necessary^e Governor-General 
is normally bound by the decision of the majority of 
those present and if they are equally divided, he or 
the other person presiding, has a casting The 

Governor-General, however, has the final power of 
over-riding a majority or even a unanimous decision 
of his Council if he is of opinion that that is essential 
for the safety, tranquillity or interests of British 
India or any part therci^JIn such cases, the matter 



57 


the central executive 

may be reported to tbe Secretary of State for India 
if any two members of the over ndden majontj so 
desire This emergency power m the hands oi th“ 
Govemor-General is only m the nature of a reserve 
and its very existence prevents the formation of any 
stiff opposition to the Governor General or of ary 
■clique the like of which frustrated the designs of 
Warren Hastings, the first Governor-General. In fact 
it was the sad exnenence of that unfortunate Gov- 
ernor General that necessitated the grant of this 
power to the Governor-General in 1786 

a THE RELA.TIQ’V OP THE GOVERNOF.-GENERAI^ TO 
HIS ECECtrnVE COUNCIL. ^ 

str^^maTiov in the C^tral Esecutive,'^e Gover- 
Mvvmofts TO posiUon is distmcUy 

T m^coyg Ryop superior to that of his Councillors who 
are technically bis colleagues m so 
far as they are appointed by the Crown, and further, 
in so far a^ their decisions axe normally binding upon 
tbe Govemor-General- fact, they occupy a clearly 
gubc gdinate position and_ thi3 is due to several reasons 
the most important of which are indicated below 

EEASovs. Firstly, the Executive Councillors gene- 
rally owe their anpomtment_t o the Council tO- (] 

TOnunendation and influence of the Governor-Genera l 
to whom, again, they look up for promotion to hi gher 
offices eg Governorships o f p rovin ces, Seccndly, it 
IS the (^yemor (^eral who d istributes work amon g ^ 
the members and exercises general supervision over 
their departments, keeping himself duly informed 
both through the hfeznfeers sad their Secretaires 
Thirdly, the decisions of the Council over which he 
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presides can, in the last resort, be over-ridden by him. 
Fourthly, th e Executive Council is a heteroge nous 
consisting not of any single-Political-party 
but of the Commander-in-Chief, three or four Civi- 
lians and the remaining nontOfficial.Indi^is of whom 
one is ^saallyji Muhammadan. Since they represent 
no b ody and have, no •joint res ponsibility, they do not 
develop ”a^ team~3pirit and cannot, therefQre_offer 
any effective and united opposition to the^Govemor- 
GSerat There isT^instead, an atmosphere of respect- 
ful submission and obedience. 

The recent expansion of the Executive Council 
providing for an over whelming majority of non- 
official Indians has no doubt introduced a democratic 
dement in the Council: but, due to the essentially 
temporary character of the arrangements the admit- 
tedly non-representative capacity of the persons ap- 
pointed, and the preoccupaUon of the mkabers with 
the problems created by the war, it is difficult to judge 
the exact degree of influence exerted by the new 
members. 

GovERNOB- Moreover, the Governor-General occupies 
a unique position in the constitution. “He 
POSITION. is not merely the head of the Central 
ExecuUve but has many other responsibilities and 
powers. As Viceroy or Repre^ntative of the Crown, 
■>^e is clothed with regal authority and exercises all the 
powers of the Crown in relation to Native States. 
Certain powers of. prerogative e.g. - yie p ower., of 
pa^on, the grant of commissions in fidlan Defence 
Forces and the grant of Indian titled pnrl hnnn ^ have 
been delegated to him. As head of the Central Legis- 
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lature he wields vast legislative and financial powers 
which are discussed fully in the next Chapter He 
has, besides, executive and legislative powers in rela- 
tion to the province^ and controls their government 
These powers are expressly vested m the Governor- 
General alone and not m the Governor-General m 
Council 

CONCLUSION Thus, a formidable combination of rights 
and responsibilities in the hands of the Governor- 
General makes him by far the most powerful autho- 
rity in India, before whom the members of the Exe- 
cutive Council sink into insignificance What Sir 
O’Moore Creagh said about this many years ago is 
still true He is said to have remarked, ' the mental 
attitude of the Members of the Council to the Gover- 
nor-General 13 one of obsequious respect, which causes 
them— with rare exceptions— to treat his slightest 
wish as Kbati Sheriff, to be disregarded at^eir peril ” i 
Nevertheless as a purely advisory body 'the Executive 
Coimcil IS of valued assistance to the Governor-Gene- 
ral Its members provide him with the necessary 
knowledge of the country and its problems and thus^ 
enable him to appreciate the issues and maintain con- 
tinuity of policy N 



CHAPTER m. 


THE CENTRAL LEGlSLATiniE 


The present Central Legislature consists of the 
Governor-General and two Chambers, viz., the legis- 
lative Assembly or the Lower house and the Council 
of State or the Upper house. The introduction of this 
bicameral form of the legislature dates from the Act 
of 1919; prior to that there was only one Chamber. 


1. Composition of (be Legislature 

1. NUMBER OF SEIATS 

THE couNcm The Council of State consists of a maxi- 
mum number of sixty members of 
whom thirty-four are elected end twenty-six nomin- 
ated by the Governor-General. Of those nominated 
twenty are officials and the rept non-officials. There 
is thus a narrow and precarious elected majority. 


THE LEGISLATIVE The Legislative Assembly consists 
of a nunimum of one hundred and 


forty members, at least Cve-sei’enths of whom are to 
he elected and of the remaining at least one-third 
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are to be non-officials The present strength of the 
Assembly is one hundred and forty-five of whom one 
hundred and five ate elected, twenty six are nomin- 
ated officials and fourteen are nominated non- 
officials The Assembly is thus a larger house with, 
a wider elected majonty 

^oMINATED Thg ftffi MglR nominated to the two 
Chambers mclude all members of 
the Governor-General’s Executive 
Council, who are nominated members of one of the 
Chambers though they ha\e a nght to attend and 
address both- Besides, there are other high officials 
from the Central and the Provincial Governments 
Among the nominated non-officials in the Assembly 
are the three sole representatives of the Depressed 
Classes, Indian Christians and Anglo-hidians, respec- 
tively 

2 DISTRIBtrnON OF SEATS ‘ 

elected members are returned 
DIFFERENT -^Tom the different provinces “m 
PROVINCES. proportions which do not app^r to 

bear any close resemblance to the distribution of 
population or area, but on a basis which presumably 
reSects consideration of the importance of each pro- 
vmce ”• 

assigned to different 
inmriEs provinces are further distnbuted 

among the different communities and mterests, as 
shown in the following tables — • 

•Siinoa Coaiaiissioa Report. Vol. I p la 
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Government of India . 
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3. METHOD OF EJECTION 

WHAT AEE Seats are not only assigned on a com- 

COMMUNAL ... , . , ■ _* ». 

ELECTORATES’Oi'™" Dasis SO that each important 
community has a guaranteed number 
of representatives, hut they are filled by the system 
of Communal electorates, i.e., by election at which 
only the voters belon^g to that particular commu- 
nity are allowed to exercise their right of vote. This 
necessitates the division of the electorate into com- 
munal groups and the compilation of separate elec- 
toral rolls for each community. This system it to be 
distinguished from the practice prevailing in Western 
countries where religious or communal distinctions 
are regarded as simply irrelevant from the political 
point of view and are not, therefore, given any recog- 
niUon in the mode of election; each locality or 
interest, irrespective of the different religious allegi- 
ance of its members, sends its representatives to the 
Legislature. It has further to be distinguished from 
the system of Joint or Mixed Electorate with Reser- 
vation of seats. In this system seats are reserved 
for different communities and so only members of 
those particular communities can cont^ those seats, 
but all voters, irrespective of the community to which 
they belong, may vote for candidates seeking election- 
The system of separate electorates adopted in India 
is, however, communal through and through. 

4. FRANCHISB __ 

There is no uniform franchise for the 

Coimcil of State and the Legislative 
Assembly throughout India It varies in the different 
provinces, the idea being to take into consideration the 
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prevailing local condiUons In Bombay Province the 
following persons have the right to vote at elections to 
the Council of State — (i) Those who pay income tax 
on an incotrte of not less than Rs 30,000, (ii) 

those who own land and pay land-revenue of not less 
than Rs 2,000 per year, (m) those who are Sardais, 
Talukdars, Inamdars, etc .. , (iv) those who are or 
have been Presidents or Vice-Presidents of any Muni- 
cipaUty or District Local Board, (v) those who are 
or have been members of the Senate or fellows of a 
Umversity, (vi) those who are or have been members 
of any legislative body m India, and (vu) those who 
enjoy the literary titles of Mahamopadhyaya or 
Shams ul Ulema 

CHARACTER OF Thus “the electorate for the Council of 
o^sTAra*^ State has been so framed as to give 
the Upper House a character distmct 
from the Legislative ^sembly, and indeed the fran- 
chise is extremely restricted. Property qualifications 
have been pitched so high as to secure the represen 
tation of wealthy landowners and merchants, previous 
espenence in a Central or provincial legislature, ser- 
vice m the chair of a Mumcipal Council, membership 
of a University Senate and similar tests of personal 
standmg experience m affairs qualify for a 
vote vfhe Council of State is thhs an oligarchical 
body composed entirely of conservative elements in 
the country It can hardly claim to be a xepresenta- 
tive body considenng that 32 members returned from 
British India which has a population of ov er 250 mil 
lions of people were elected by only 17,000 voters 
No woman is entitled to sit m the Council of State or 

* Simon Cotmnlss on Report. Vol I p 1S3 
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to vote for election to it It is, however, open to the 
Council of State to remove either of these barriers by 
passing a resolution. 

THE LEGisiA- In casc of the Legislative Asisembly 
TivE ASSEUBLT. franchise is much wider. In Bom- 
bay, all those who pay income-tax, or land-revenue of 
not less than Rs. 75 per year (this amount is reduced 
to Rs. 37-8 in the case of districts like Ratnagiri and 
Panch Mahals and Upper Sind EYontier) have the 
right to vote. The total electorate in 1926 wa^ about 
l-ljS million voters who returned 105 members from 
British India and Burmx 

/ 

6. TENURE 

The tenure of the Council of State is five years 
while that of the Assembly is three years. The Gover- 
nor-General can dissolve either house before the ex- 
piration of such period or can extend such period if 
in special circumstances be thinkg fit. 

6. CRITICISM or THE COMPOSTTION OP THE 
CENTRAL LEGISLATURE 

The Composition of the present Central 
Legislature has four prominent charac- 
teristics which deserve notice. It is, firstly, a bicameral 
legislature. The »Act of 1919 gave to India for the 
first time a second Chamber. The intention of the 
Joint Authors of the Kfontford Report in setting up 
such a body was merely to secure expert revision of 
measures of legislation passed by the lower house, but 
the Parliamentary Committee which considered that 
Report over-ruled the idea and provided for a full- 
fiedged second (Camber with powers co-equa! with 
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those of the Assembly, except in matters of votmg de- 
mands for grants and originating finance bills It may 
be said that all important democratic countnes usually 
have a Second Chamber which serves as a check upon 
hasty legislation, secures representation of certam 
mterests and exercises a stabihsmg mfluence on the 
general tempo of political life But m India where 
the Legislative Assembly has hardly any real power 
either m legislation or In finance and has no power to 
hold the Executive responsible to it, the creation of 
such a Chamber was superfluous The Governor- 
General IS armed with all powers of control over the 
Assembly, thereby elunmating any nedd of a check 
over its activities 

co'^mvATTVB Secondly, the conservative character 
of the Council of State as seen from 
its large number of nominated members and high 
franchise, could not but exercise a reactionary- in- 
fluence on Indian political life It has actually, on 
vanous occasions, pas^ laws for the Executive 
which the AssemWy has refused, thereby diminishmg 
what httle control the Assembly might have exercised 
if It had been left alone 

Thirdly, the presence of nominated mem 

hers, special officials, m both Chambers 
gives the Houses an atmosphere of unreality These 
do not represent anybody except themselves and their 
government, the officials have necessarily to vote on 
every issue m accordance wiUi the wishes of the gov- 
ernment and even the nominated non officials who 
owe their seats to the benevolence of the Executive 
dare not oppose the wishes of the government, other- 
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wise their future nomination is at stake. With a solid 
bloc of votes thim guaranteed to the Government, it 
requires Herculean efforts on the part of the elected 
members to join hands, and defeat the Government. 

cosotuNAL But perhaps the most unsatisfactory 

ELECTORATES. . . / .v .i- « ii. 

feature of the composition of the 
present Central as also Provincial Legislature is the 
adoption of Separate or Communal Electorates— “the 
provision by law that a particular religious community 
shall be represented in a popular legislature solely by 
members of its own body, with a guarantee as to how 
many communal seats there shall be.”* 

THEIR coNDEii. The Montagu-CheliDsford Report 
NATION. which examined this question tho- 

roughly came to the conclusion that Communal 
Electorates were opposed to the teaching of his- 
tory, would stereotype easting relations between 
the different communities in India and would 
constitute a serious hindrance to the development 
of self-government They said, “Wo conclude 
unhesitathigly that the history of self-government 
among the nations who developed it and spread it 
through the world, is deciavdy against the admission 
by the State of any divided allegiance; against the 
State’s arranging its members in any way which en- 
courages tbeiq to think of themselves primarily as 
citizens of any smaller unit than itself. . . . Division 
by creeds and classes means the creation of political 
camps organized against each other, and teaches men 
to think as partisans and not as citizens; and it is 
difficult to see how the change from this system to 

* Simoa Commluloa Report Tot C. p, C6. 
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national rcpresenfafton ts ever to occur The British 
Government is often accused of dividing men in order 
to govern them But if it unnecessarily, divides them 
at the very moment when it professes to start them 
on the road to govemmg themselves it will find it diffi- 
cult to meet the charge of being hypocritical or short- 
sighted There is another unport^t pomt. A mino- 
rity which IS given special repr^entation owmg to its 
weak and backward state is positively encouraged to 
settle down mto a feelmg of satisfied security, it is 
under no mducement to educate and qualify itself to 
make good the ground which it has lost compared 
with the stronger majonty ”• {Itahcs mine) 


^ conceive of a greater 
indictment couched m qiute appro- 
priate language The Simon Commission also expres- 
sed themselves in full agreement with this view and 
yet both the Montford and the Simon Commission Re- 
ports recommended Separate Electorates’ The only 
reason advanced for their adoption was that the Mu- 
hammadans regarded these as “settled facts" and any 
attempt to go hack upon them would “rouse a storm of 
protest and put a sever© strain on the loyalty of a 
community which has behaved with conspicuous 
Royalty m a period of very great difficulty " The 
Muhammadan claim is based on the fear that in 


a system of jomt electorates, the member who will 
be returned may well turn out to be a Moslem wbo is 
more concerned to keep the favour of the non-Muslim 
majority of voters than to represent Muhammadan 
mterests It is not appreciated that a similar influence 
will be e'^ermsed on Hindu imndidates also, with the 


Montaeu-Clielrnsford Keport pages 148 9 



70 HOW INDIA IS GOVERNED 

result that only the motoate elements on both sides 
will stand to gain. 

CONCLUSION. Tbe most serious defect of Communal 
Electorates is that they not only perpetuate but defi- 
nitely intensify communal disunity, and the longer the 
time for which they are allowed to last, the greater is 
the communal bitterness they produce. They accen- 
tuate the severity of the problem which they profess 
to solve, and it is already becoming clear that the 
strengthening of communal feelings in India may 
prove an insurmountable obstacle in the way of India’s 
progres towards the attainment of nationhood. 

EL Procedure in the Legislatnre 

1. SUMMONS, PROROGATION AND DISSOLUTION 
The two Chambers of the legislature are sum* 

moned by the Governor-General to meet at such time 
and place as he may determine. He has power to 
■prorogue any Cham^r, thereby bringing that parti- 
cular session of the Chamber to a dose so that the 
members cannot meet agidn unless summoned afi^h. 
The Governor-General may also dissolve either Cham- 
ber and such dissolution necessitates fresh election^ 
for the formation of that Chamber. Thus a dissolution 
brings the existence of the house to a close while a 
prorogation brings the session to an end. 

2. OFFICERS OF CHAMBERS 

AFPOiNTUENT. The President of the Council of State 
is appointed by the Governor-General 
and was till recently an official ; at present he ia a 
non-offidaL The President of the Legislative Assembly 
is a member of the Assembly elected by that body 
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and approved by the Governor-Genera.1 
Assemblj also elects a Deputy-President who presides 
m the absence of the President, a panel of four 
Chairmen is nommated by the President and any of 
them may be required to take the Chair when the 
President and the Deputy-President are both absent 

FUNCTIONS The position of the President of the 
Assembly corresponds to that of the 
Speaker of the House of Commons He presides over 
the meetings of the Assembly, maintains order and 
conducts the business of the House m a dignified man- 
ner He prevents intemperate speeches and the use 
of unparhamentary language, gives rulings m case of 
doubUul points of procedure and protects the pnvi- 
leges of members He may direct any member 
whose conduct is in his opmion grossly disorderly to 
withdraw from the Hoi^e or m the event of disorder 
arising m the House, he may suspend any sitting of 
the Chamber He can also nd;oum the House He 
admits questions, gives permission to move adjourn- 
ments and m case of an equality of votes on any issue 
before the House, he has a castmg vote It is an 
established practice that the President gives his 
casting vote in favour of the maintenance of status 
quo He is expected to be above party politics in order 
to discharge his duties m an impartial and dignified 
way 

The salaries of the President and the 

Deputy-President of the Assembly 
are voted by the Assembly on whose vote of no- 
confidence they can be removed from office, noth the 
assent of the Governor-G^eral 
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3. OATH 

If the legislature is meeting for the first time, 
each member must, before taking his seat in cither 
Chamber, subscribe to an oath of allegiance or make 
a solemn affirmation of loyalty to His Majesty the 
King Emperor of India and his heirs and successors. 

4. QUORUM 

No Chamber function »ntpjM there is s 
quorum i.e., a minimiiTn number of members present 
aa required by the rules. This number is twenty-five 
in the case of the Assembly and fifteen in the esse of 
the Council of State. 


fi. PRIYZLEGES OF MEMBERS 

OP Subject to the rules and standing 
orders made tec the conduct of business 
and the procedure to be followed by either Chamber, 
every member has freedom of speech in the legislature. 
No person is liable to any proceedings in any court 
by reason of his speech or vote in either Chamber or 
by reason of anyt^g contiuned in any official report 
of the proceedings of either Chamber. The grant of 
this privil^e is due to the necessity of allowing 
members to patricipate fully and frankly, without 
any fear of legal consequences, in the debates of the 
legislature. 


^^si^tors also enjoy freedom from 
arrest imder a civil process during 
the continuance of the meeting of the Chamber or a 
Committee of the Legislature of which they are mem- 
bers, and during fourteen days before and after such 
meetings. 
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ALLOTTANCTS Members of the Lcpslature do not 
get any fixed salary but they receive 
certain travelling and halting allowances for attend- 
ing meetings of the Legislature. 

6 DISQUALTFICATIONS 

No person can be a member of both Chambers. 
If an elected member of one Chamber becomes a 
member of the other Chamber, his seat in the first 
Chamber becomes vacant If any person is elected 
a member of both Chambere, be shall before tahing 
his seat in either Chamber, state in writing the 
Chamber of which he desire to be a member, and 
thereupon his seat in the other Chamber becomes 
vacant Every member of the Executive Council of 
the Governor-General is nominated as a member of 
one Chamber but has the right of attending and 
addressing hoth. No official is qualified for election 
as a member of either Chamber and if any non-official 
member of either Chamber accepts office in the 
service of the Crown in India, his seat bcomes vacant 

7. GOVERNOR-GENBRALTS RIGHT TO ADDRESS 
EITHER CHAMBER 

The Governor-General has the right to address 
either House of the l«^slature and may for that 
purpose require the attendance of its members. 

m. Functions and Powers of the I/egis!aturc. 

The functions and povrers of the Central Legisla- 
ture^ could be classified under three main heads— 
Le^slation, Finance and Relation to the Executive. 
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A. liS^lative PoTvers. 

1. SCOPE OP LBGISt4A.TION 

The Central I^egislature had, under 
OF 1919 tjje Government of India Act, 1919, 

power to make laws for the whole of British India in 
all matters except those which were classified as Pro- 
vincial. Even in these, the Central Legislature was 
theoretically competent to legislate provided the 
Govenior-General’s previous sanction was obtained. 
CHANGE smcEThe positiou is ncfw changed as the 
introducUon of the provincial part of 
the new constitution has meant the transfer to the 
provinces of powers to legislate on all subjects con- 
tained in the Provincial Legislative List and the Con- 
current Legislative List, subject to tbe provisions of 
the Government of India Act, 1935. This change is a 
logical sequel to the proposal to transfonn a unitary 
atate Into a federal one. 

2. PREVIOUS SANCTION OF THE GOVERNOR- 

GENERAL 

UNDEB THE member of the legislature was 

ACT OF IMS. . , • • it. 

required to obtam the previous sanc- 
tion of the Governor-General for introducing any 
measure affecting: — 

(a) the public debt or public revenues of India 
or imposing any charge on the revenues of India; 

(b) the religion or religious rites and usages of 
any of British subjects in India; 

(c) the discipline or maintenance of any part of 
His Majesty's Military, Naval or Air Forces ; 

(d) the relations of the Government with 
foreign princes or States; or any measure: — 
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(i) regulating any provincial subject or any 
part of a provincial subject, 

(ii) repealing or amending any Act of a local 
legislature, 

(ui) repealing or amending any Act or Ordi- 
nance made by the Governor General 

SI^cE^^th the introduction of some of the 
APRIL isr ... j. i_ .. .1. 

provisions of the new constitubon, this 

has been changed and the matters as respects which, 
previous sanction of the Governor General is now re- 
quired are as follows — Bills or amendments affectmg- 

(i) any Act of Parliament extending to British. 
Bidia, 

(u) any Governor-General’s or Governor's Act 
or Ordinance issued by them in their 
discretion, 

(m) any matter m which the Governor General 
IS required to act m his discretion, 

(iv) any Act relatmg to any Police force, 

(v) the procedure for cnnunal proceedings in 
which European Bnti^ subjects are' con- 
cerned, 

(vi) the grant of rdief from an> federal tax or 
mcome m respect of income taxed or tax- 
able m the United Kingdom, or 

subjecting 

(vu) persons not resident m British India or 
Compames not wholly working in British 
hidia to greater taxation than persons 
resident m and compames workmg m 
British India. 
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3, tEGlStATIVE PROCEW3KE 

ERQAD gyi becomes an Act if it passes 

KUNaPLE. ^^.ough both the Chambers and 
receives the assent of the Govemor»General. A Bill 
is not deemed to have been passed by both the Cham- 
bers tmless it has been agreed to by both the Honses 
either without amendment or with such amendment 
as may be agreed to by both the Houses. 
INTRODUCTION. Except a Finance Bill which be 
introduced only in the Legislative Assembly, a Bill 
may originate in eithtar Chamber after due notice 
required by the rules has been given. If the Bill con- 
cerns any matter in respect of which the previous 
sanction of the Govemor-Geneml is necessary, the 
same should be secured beCoie the BUI is introduced. 
Ordinarily, a Bill may be introduced by any member 
of either House but any proposal to increase ta»* 
tioa or involving e.'cpen^ture cannot be made tacept 
on the recommeadatiott of the Govemor-Genetnl. A 
member introducing a Bill must secure the lea\*e of 
the Chamber. In doing so he may briefly explain the 
object of the Bill and allow an oppoang member to 
reply. If the House then decides by a majority to 
grant the necessarj' leave, the Bill is introduced. 


rrou c ATioN IN After a BUI is introduced it is pub* 
lisned m toe Government of India 
Gazette, though it is open to the Govemor-Genwsl 
to order the publication in the Gazette of a Bill which 
may sot have been formally introduced. 


TVhen a Bill is formally introduced 
and published, the mover . of the 
BiU proposes that the BiU be read for the first time. 
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At the first reading only a general discussion regard- 
ing the principle of the Bill is entered into, in that 
Chamber, the sense of the House is then taken and 
if the ma]onty vote for it, the BiU is said to have 
passed the first reading At that stage, the House has 
three alternatives before it, it may either proceed 
with, the second reading of the Bill or, if the Bill is 
controversial it may be circulated to elicit public 
opimon or, a Select Committee of the House or a Jomt 
Select Committee of both the Houses may be 
appomted to make recommendations before the 
second readmg is proceeded with At the second read- 
ing, the Bill IS discussed and voted upon clause by 
clause, any amendments moved may also be con> 
sidered and either earned or rejjected. It is this read- 
ing which IS really crucial for a Bill When all the 
clauses have been dealt with, the Bill is read for the 
third time The third reading is a formal affair, no 
discussions take place and no substantial amend- 
ments can be moved, though changes of a gramma- 
tical or verbal nature are allowed If the Bill passes 
the third readmg, it is said to have been passed by 
that House and then goes to the other House where 
it has to undergo the same three stages 

beStoS ^ ^ passes through both the 

THE TWO houses it is to be presented to the 

LUMBERS Governor General for his assent, 

but a difficult situation may arise if a Bill passed by 
one House is not agreed to by another or, if the other 
House insists on any amendment which the first House 
13 not prepared to accept There are three provisions 
m the law to solve such dead-foefcs In the first 
place in order to prevent the arising of such dead* 
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locks, a Joint Select Committee of both the Houses 
may be appointed to examine a Bill before it reaches 
the stage of second reading in the originating Cham* 
ber. This is done if both the Houses pass formal 
resolutions to that effect. Such a Committee provides 
an opportimity for an exchange of views at an early 
stage so as to forestall differences and expedite the 
passage of the Bill by reducing the chances of a dead- 
lock. But when a deadlock has arisen, the Governor- 
General may do one of the following. He may call 
a Joint Conference consisting of an equal number of 
representatives of each Chamber but this body can- 
not take any decision; its discussions are expected 
to influence the proceedings of the two Houses. Or, 
he may call a Joint Sitting of both Chambers where 
-all members of the two Houses assemble and the 
President of the Council of State presides. The de- 
cision of the Joint Sitting by a majority will be 
deemed to be the decision of both the Chambers. If 
the Bill is rejected, the matter" ends. But if it is 
passed, it is to be presented in that form to the Gov- 
ernor-General for his assent. 

4. goverkor-oeneral’s legislative powers 

a Bill passed by both the 
Chambers of the legislature is pre- 
sented to the Governor-General, ha may either give 
his assent in which case the Bill becomes an Act, or 
refuse it in which case the Bill does not become law. 
Such power of refusal of assent is referred to as the 
power of veto. He may also retium the Bill for re- 
consideration by either Chamber or reserve it for the 
.signification of His Majesty's pleasure. An Act of 
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the Central Legislature assented to by the Governor- 
Geneitil maj be disallowed by His Majesty 

CERTIFICATION The Govemo'’-Gencral can also 
secure the enacUrcnt or a Bill 
whose introduction or passage is refused by the 
Indian legislature, by certtfytng Uiat the BiU is essen- 
tial for the safety, tranquillity or interests of British 
T u d i a or any part thereof Such a measure has no 
sffect until it is laid before both Houses of Parliament 
and has subsequently received His Majesty's assent, 
but where m the opinion of the GovemoirGeneral a 
state of emergency exists which justifies such action, 
the Governor-General may direct that the Act he has 
certified shall come into operation forthwith It 
thereupon does so, subject to disallowance by His 
Jdajesty m Council 

oMiiNiNCEs The Governor-General can also issue 
Ordinances without reference to 
the legislature Such ordinances are legally as bmd- 
ing as Acts of the Legislature but they can. remain 
in force only for six months unless renewed for a 
similar period In all such cases the responsibility 
of the Governor-General is not to the Central Legisla- 
ture but to the Secretary of State and the British 
Parliament 

The Governor-General has also the 
general poxver of stoppmg any dis- 
cussion on any measure m the legislature if he con- 
-siders it necessary for the peace and tranquillity of 
British India or any part thereof 
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CONCLUSION. Thp 

iHe omnipotence of the Governor- 

B. Financial Poivers. 

expenditure. ^ control over 

1- RAISING OP REVEWTf P^ 

embo^dT BIfe ^“5,°^ revenues are 
the Aasemhit/ i ^ Which must oririnate in 
Member of moved by the Finance 

CnunolL 4e freceSTr 
Bills is simitar to thw^e .1^ Passage of these 
Finance Bill is passed bv bot^M “ 

to the GovetnoSeoS^to*!, Presented 
Bill Is rejected by onf „Xtb Sf“L 
emor-General can exereise 

In practice, this power has nerii/Srotion. 

reserve power hot its rS ^ 

feature of the ijre^(>nf become a normal 

legislature has no real result that the 

revenues. <>var the raising of 

2 CONTIlOt, OVEIt EXPENDrroias 
DISCUSSION ANI> A_ 

VOTING ON annual financial o+ofe...,e.-f 

nnuanns ron showing the eSi™ . . “tatement 

ciuNTs „„ , * , ® estimated revenues 

o-^.atpopu,ar“^“rBl“-~ 
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every year to both the Chambers It is open to both 
Houses to discuss th© Budget but only the Legisla 
tive Assembly has the privilege of voting on the 
demands for grants made for each department, 
because it is a recognised practice in all democratic 
constitutions to give the tight of voting on the 
demands for grants only to the lower House which 
by its composition is more representative of the 
people 


voTABLE AND Not all expenditure, however is so 
ExpENDiruEE uofaWe by the Assembly The 
foUowmg Items which between 
themselves cover over eighty per cent of the total 
expenditure are declared non votable The Governor- 
General can authorise the discussions of those 
grants but no votes are taken on them The non- 
votable items are — 

(i) interest and sinking fund charges on loans, 

(u) expenditure of which the amount is pre 
Bcnbcd by or under any law, 

(ui) Salaries and Pensions of officers appomted 
by the Secretary of State or the Governor-General 
in Council or by any Provincial Government before 
1st April 1924, and Chief Commissioners and Judicial 
Commissioners, 

(iv) sums payable to persons m the Civil Ser- 
vices in Ueu of some appeals , 

(v) Expenditure on defence, poUtical and eccle- 
siastical services 
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THE powEES OF The rest of the expenditure is de- 
THE ASSEMBLY. glared votable and each grant must 
be put separately to the A^mbly which has the 
power to refuse or reduce a grant, though it cannot 
increase it Members are at liberty to refuse the 
whole demand for grant for a particular department 
or to move a cut-motion, proposing to reduce the 
grant by a particular amount They may also move 
a token-cut — a nominal cut of say Re. 1|- or Rs. lOOj- 
merely to get an opportunity to expose and censure 
a department without intending to affect its grant 
materially. The Governor-General has, however, the 
power to restore any grant in its entirety inspite of 
its having been refused or reduced by the Assembly. 
This power of restoration vested in the Go\'emor- 
General renders the whole discussion unreal and irre* 
sponsible; for, it is already known that whatever the 
Assembly may decide, the Governor-General is always 
there to restore all the grants required by the Gov* 
emment. The members of the Assembly find in this 
only an opportunity for the display of their art of 
speaking, and indulge in all sorts of jibe and sarcasm. 
The Executive has all along shown a studied dis- 
regard of the wishes of the Assembly; hence, an 
important power — "the power of purse” — is denied to 
the Indian Legislature. 

3. COMimTEES OP THE LEGISLATIVE ASSE5IBLY 

^ order to give an opportunity to 
COMMITTEE. the Housc to exercise supervision 

o%*er the finances of the Goveimnent, a Standing Fin- 
ance Committee consisting of members elected by 
the Assembly and a Chairman nDminated by the Gov- 



THE CENTRAL LEGISLATURE 83 

ernor General is appointed every year Its functions 
are — 

(i) to examine proposals of new votable expen- 
diture 

(n) to allot amounts out of lump sum grants 
assigned to vanous departments, 

(ill) to suggest retrenchment and economy in 
(jovemment expenditure, and 

(iv) to offer general cnticism of the Fmance 
Department 

coimiTTEB ON A Commiltee on Public Accounts is 
msmo « . ■ ■ 

ACCOUNTS also appointed every year to 

examine the audit and appropriation of accounts of 
the Central Government. The function of this Com- 
mittee IS to satisfy itself that the expenditure actu- 
ally incurred by the Government in the previous year 
IS in accordance with the grants sanctioned by the 
Assembly Any irregulantjes in the procedure of 
expenditure must be brought to the notice of the 
Assembly The Committee consists of not more than 
twelve members out of whom two-thirds are elected 
by the non official members of the Assembly The 
Finance Member of the Governor (general’s (Council 
acts as the (^airman and haa a castmg vote 

mStoci!. Finance Com- 

mittee has a voice before expendi- 
ture IS decided upon, the Committee on Public 
Accounts examines the regularity of expenditure 
which has been already incmrred None of these 
committees has, however, given any real power to the 
^ Assembly m matters of finance 
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C. Th« Relation of the Executive to the Le^latnre 
The relation of the present Central Executive to 
the Central Legislature is ba s ed on the foll owing pro- 
position laid dovm by the Joint Authors of the Mon- 
tagu-Chehnsford Report:— 

THE GovERNiwo “The Govemmcnt of India must re- 
PRiNapLE. main wholly responsible to Parlia- 

ment, and saving such responsibility, its authority in 
essential matters must remain indisputable, pending 
experience of the changes now to be introduced in 
the provinces. In the meantime, the Indian Legisla- 
tive Coimeil should be enlarged and made more repre- 
eentative and its opportunities of influencing Govern- 
ment increased.’^ (Italics mine). 


CRITiaSU OP 
THE EXECUTIVE. 


In pursuance of this policy the Act of 
1919 continued the ‘already existing 


form of an Executive in no way responsible to the 


Legislature which, however, was allowed to exercise 


certain powers of criticism of the policy and actions of 


the Executive and to draw its attention to cases of 


administrative negligence or mismanagement in any 
of. the following ways : — 

INTERPELt.A.TIONS 


Members of boto_the_Ch^bers have 
t he rig ht jo ask quest ion relating to 
the conduct of administration from the members of 
the Government by giving ten days’ notice. In special 
cases sbPEti notice que stions^ also all owed. N o ques- 
tion can be asked if it relatesjd"aaymtter affecting 
the relation of His Majesty’s Govenunent or of the 
Government of India with any foreign State or of the 
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Government of India with any foreign State or with 
any Prince or Chief under the suzerainty of His 
Majesty, or to any matter which is suhjudtce The 
President has the final power to decide whether a 
question is or is not within the above restrictions 
suKPiEMEN When a question is admitted, the 

QOTSTioNs member of the Executive Council to 

whose department it relates, or his Secretary, answers 
the question and it is open to any member, subject to 
disallowance by the President, to put any supplemen- 
tary guesltons Usually^tne fii^t one hour before the 
commencement of business on any working day is 
reserved for the asking of questions^^/" 


'^The purpose of these interpellationa 

AX. siGNinc IS two fold ' Firstly, it gives an 
ASCE opportunity to the members to get the 

informationj^ey require m a quick, direct and autho- 
ritative mamei^But more important than that is that 
it enables the legislators to draw public attention to 
cases of corruption and injustice m the administration 
and thereby to expose the workin^f Government de- 
partments This naturally keeps'^e Executive on its 
guard and makes them exercise vigilance to put down 
cases of gross mismanagement^^/" 

2 RESOLUTIONS 


“tter Chamber may. 
by givmg fifteen days’ notice, move a 
Resolution No Resolution can be moved on subjects 
in regard to which questions cannot be asked If 
admitted, the Resolution is thrown open to discussion, 
amendments to a Resolution may be moved with the 
permission of the President 



HOW INDIA. IS GOVERNED 


TBEiB coHSTi- 'Tbe passage of the Resolution has, 
MiFicANCE. however, no binding effect on the 
Executive. Its constitutional signi- 
ficance is, therefore, nil. Its only result is to draw the 
attention of the Govenunent to a matter of public 
importance and to enable the legislature to give 
de^ite expression to its views thereby guiding and 
reflecting public opinion. It is only in the nature of 
a recommendation to the Executive which being 
irresponsible and fixed may-altach such importance 
to it as it finds convenient. \Tn countries where the 
Executive is responsible to the Legislature, an ad- 
verse Resolution carried against the will of the 
Executive would amount to a vote of censure against 
the government which would feel called upon to tender 
ita resignation; this is not possible in India wh^ 
the Ej^utive remains responsible to Parliame^ 
a. MOTIONS FOR ADJOURNMENT 
i^noNs Every member of either Chamber has 
AOJoimNiTENT. the bright to move a Motion for 
Adjournment of the House to which 
he belongs. Such a Motion can be admitted only if it 
relates to a definite matter of urgent public import- 
ance, The right to move such a Motion is subject to 
the following restrictions : 

(i) Not more than one such Motion can be 
moved at the same sitting. 

(ii) Not more than one matter can be discussed 
on the same Motion and it must be restricted to a 
specific matter of recent occurrence. 

(Ui) It must not revive discussion on a ciatter 
already discussed In the same session. 
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(iv) It must not deal with a matter on which a 
Resolution could not he moved 

Permission to move such a Motion should be asked 
on any working day after the question hour is over 
and before the commencement of other business of the 
House If leave to introduce such Motion is granted 
by a requisite number of members, which is fixed at 
thirty, the Motion is taken up for discussion at 4 p m 
t e , two hours before the House would normally ad- 
journ for the day If the discussion on the Motion is 
not fimshed before the normal closing time, the Motion 
IS said to have been ‘ talked out otherwise, votes are 
taken and if the Motion is carried the House adjourns 
without transacting any further business, if it is lost, 
the House resumes its normal work 
^iR coNsTi The purpose of moving Motions 
NincANCE for Adjournment is the same as 

that of moving Resolutions except that in giving 
notice of an Adjournment Motion the House can create 
an opportunity for discussing any “definite matter of 
urgent public importance” and influencing the policy 
of the Executive m handling that partic uiUr p roblem 
or situation while the matter is yet fresh'l ^It tlm iws 
the Executive on the defensive and makes it sensitive 
to public feeling Motions for Adjournment, like Reso- 
lutions, if carried against the Government in democra- 
tic countries would amount to a declaration of no con- 
fidence by the Legislature, but in India the Executive 
being irremovable is unafiTected by any such Motions 
D. Conclasion, 

Central Executive, represent- 
E!®cuTrvE. ed by the Governor-General in 

Umncil, 13 in no way responsible to the Central Legis- 
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lature. While the legislatare has been enlarged and 
given an elected majority with an elected President 
to guide its deliberations and while it has been given 
certain limited powers wiQi regard to passing laws, 
discussing the Budget, voting on certain demands for 
grants, asking questions and moving Resolutions and 
Motions for adjournment, all these do not amount to 
anything more than giving an opportunity to the 
peoples’ representatives to criticise the actions of the 
Executiw, lea^^ng the latter entirely free to attach 
such importance to that criticism as it may deem 
necessary. The essential unreality of these powers of 
the legislature can be grasped by realising that all 
possible powers— ordinary and ejrtraordinarj'— In 
matters of administration, legislation and finance are 
ultimately vested in the Govemor*GeneraL 

The following admirable summary' of the Gover* 
nor*Generai’s powers is taken from the Report of the 
Simon Commission : 

“Normally carrying out his fune- 
ccN’EnAL'S tions with the guidance and concur- 
powERS rence of the Members of the Exe- 

cutive CouncU. and subject to the 
very critical observation of a popularly-elected Legis- 
lature representing about 250 millions of people, he 
can, in cases of emergency and stress, completely 
cfver-ride that Council and disregard the most fully 
considered expression of opinion of that Legislature. 

*' Thus if in any matter his judgment is that the 
safety, tranquillity and interests of British India, or 
any part thereof, are essentially affected, he may 
reject the cdrice of his Council, and thereupon the 
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decision of the Government of India, whether for 
action or inaction, is the decision of the Viceroy him- 
self The rules for the transaction of Council busi- 
ness the allocation of portfolios among its members, 
and the limitation of their scope, are entirely subject 
to his final decision Similarly m the case of the 
hidian Legislature, the Governor General can dis 
solve either Chamber or if *n special curcumstances 
he thinks fit, can extend its life He can insist on 
the passing of legislation rejected by either or both 
Chambers by certifying that such passage is "essen- 
tial for the safety, tranquillity or interests of British 
India or any part thereof ” And while he may, with 
the assent of hia Council, restore grants refused by 
the Assembly, be can on his sole initiative authorise 
such expenditure as he thinks to be necessary for 
the safety or tranquillity of Bntish India or any part 
thereof He may withhold his assent to any Bill, 
central or provincial or reserve such BiU for His 
Majesty’s pleasure He has in addition, powers m 
an emergency, without consulting the Legislature, to 
legislate by ordinance having effect for not more 
than SIX months 

'The previous sanction of the Governor-General 
is required for the introducUon of certain classes of 
Bills both in the central and provincial legislatures 
It IS for him to decide what items of central expendi- 
ture fall within the non votable categories On 
too falls the duty of nominating a number of officials 
and non official members to the Central Legislature 

“These are the principal legal powers residing 
in the Governor-General, but no mere list of powers 
can convey the full importance of his office or the 





the central legislature 


91 


to accept even minor suggestions of the House when 
the mmd of the Go^•e^lment was already made up No 
wonder, therefore, that the opposition m the Assembly 
has lacked respons ihihty _ and taste, i^its critic i s m of 
ftlTn n^!~^ny hn(r~evp^-^rnposal brought before the 
Go%emment sometimes for no better reason than this 
that it has emanated from the Goi'emment. 
coNciiUsiox E\en the introduction of the new 
constitution in the provmces brought no nmtenal 
change m the attitude of the Central Government to 
the legislature. Considered from any point of \aew, 
and speaally after the introduction of Proiuncia] 
Autonomj’, the arrangement at the Centre seemed to 
be anomalous. The Executive represented nobody 
and, though completely irresponsible, was armed with 
full powers m matters of legislation and finance re- 
ducing the Legislature to a mere mockerj’ It was 
not only not rcsjionsiblc to the legislature but was 
scarcely ei-en re^nsii'c As a measure of protest, 
the Congress party m the Legislative Assembly being 
the biggest partj* and constituUng the Opposition, 
decided to absent themselves from the sittings of the 
Legislatire Assembly 

This has deprived the Legislative Assembly of its 
representative and popular character with the result 
that even the recent expansion of the Governor- 
General’s Council with a majontj’ of non-ofBcial 
Indians m it has not mtroduced any material improve- 
ment in the situation. 
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THE AIX-INDIA FEDERATION 

a. THE BASIC PRINCIPLES OP PEDERALlSI.t 
I1IFFICU1.TY OF It is extTcmely difficult to give a cut 
FEOTiumoN. dried definition of a Federation, 

which would suit all the different types of Federal 
Stales estahUshed in the past or existing at present 
There is no “pure” type of a Federation from which 
the principles of fedeiilism may be deduced. ‘Fede- 
ralism, in some form or other, has its roots in the 
remote past, for it was not unknown among the city 
states of Ancient Greece. We find it again in the 
Middle Ages among some of the cities of Italy, and, 
Indeed, since the thirteenth century its history has 
been continuous in the development of the Swiss 
Confederation which was horn when the three Forest 
Cantons banded themselves together for protection in 
1291.”* And yet it is since the establishment in 1787 
of the United States of America that the idea of a 
Federation has gained popularity in modem times. 
Countries like Canada, A^tralia and South Africa 
have taken it up to make it the basis of their political 
organisation. Each of them, however, has adapted 
the federal idea to its own peculiar conditions. No 
two federations are, therefore, exactly alike. 

*C P, EtroBf, Uodcra PoIltSMl CoBiUtutloiu.. p. 88. 
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FEDERATION Bearing the above difficulties m 
DEFirffiD mmd, a Federation may be defined as 

o type of State usuoRy /ormed by independent* or 
autmomowi units agreeing to transfer certain definite 
poieers to a Central Authority in order to promote 
certain common ends This can best be understood 
by contrasting a Federal with a Umtary State 


CONCENTRATION 
or AOTHORITT IN 
X UNITART STATE 


In a Unitary State, the best ex- 
amples of ^hich are the United 
Kingdom, France and Italy, leg:isla- 
tive, administrative and financial 


authority are all concentrated m the hands of the 


Central Government and the Governments of the 


different provinces or States included within its boon* 
danes have no independent powers of their own 
They denve all their authority by virtue of delega- 
tion or devolution of power made by the Central Gov- 
ernment Hence, their position is that of agents to 
whom, powers are delegated, or handed over, by a 
superior wbo is at liberty to increase or diminish 
the scope of such powers Thus, the distnhution of 


any powers m practice between the Central and the 
Provmcial Governments is not based on any law but 
is merely the result of admmistrativc convenience and 
rests entirely on the sweet will of the Central Gov- 
ernment which IS legally all-powerful The subordi- 
nation of the Provmcial Governments to the Central 
Goi’emment Is, m theory, so complete that the 
former may even be abolished by the latter 
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co-OE X>iyA.TE On the other hand, a federation is 
•*■ formed by the coming together of 
tjidepcwdcnf* states desiroiis of 
evohing a common or Coitral GoTCmment to which 
they agree to band o\’er certain definite powers, care- 
fully resening others to themsehes. This naturally 
ynnifpg for a rigid distribution of powers between the 
Central Authority set up and the Governments of the 
federating units or provinces. Both parties derive 
their respective powers from an agreed constitution 
and hence no authority is superior or subordinate to 
the other. Both are co-ordinate. The scope of 
authority of each is well-defined and each is, there- 
fore, supreme within its own sphere. There is a clear 
cut distinction between federal and provincial sub- 
jects and no province can interfere in federsl matters 
Just as the Federation cannot interfere in proi’incldl 
matters. 


THE nmiNCDiSH. Thus, while a Unitary State eym- 
bolises the complete absorption of 
different provinces into a single 
state with an all-powerful Central Government, a 
Federal State or a Federation is a political contriv- 
ance whereby different provinces or states are inte- 
grated into a whole without losing their ovm identity 
or indiriduality and with Ihrir authority over certain 
matters inviolate and intact. This de^nitc allocation 
or rigid distribvtion of powers may be regarded as 
the ^termining feature of federation. It is the 
pecuhar characteristic which distinguishes a Federal 
from a Unitary State. 


>f Ctatda and Aastnlla) 
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STipREMACT OF The second characteristic of a 
MGiD^cc^Ti^ Federation follows from the first, 
TunojT. A rigid distribution of powers can 

be made only by accepting the Supremacy of the Con- 
stitution which embodies the terms of the Federa- 
tioiu In setting up a Federal State it is necessary 
to draw up a document laying down the details of 
the allocation of authority and the acceptance of the 
supremacy of this document is the sine qua non of a 
Federation, In a Unitary State where all authority 
is ultimately derived from the C^tral Government, 
there need not be any such document. The federal 
constitution must, of necessity be icritten and ripW. 
It must be written because only then is it possible to 
express with predion and accuracy the kind of allo- 
cation of powers that is contemplated. Vague 
impressions of Intentions, not put down in black and 
wlute, are apt to give rise to endless troubles and 
misunderstandings. It should be rigid because 
neither the Federal nor the Provincial Governments 
should be at libert>’ to tamper with the constitution. 
It should not be capable of being easily altered for 
the authority that can modify the constitution, either 
Erectly or indirectly, will soon become supreme and 
the basic principle of definite allocation of powers 
niay be violated. The Federal Constitution is in the 
nature of a Charter of rights and duties of the 
parties to the federation and must, therefore, remain 
supreme. The method of its alteration, should be 
such that only when all or most of the parties to the 
federation are agreed, should a change be cmde 
jxjssible. 
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ESTABLISHMENT Thirdly, CTCry Federation requires 
the establishment of “Supreme” or 
“Federal” Court, an impartial judi- 
cial tribunal of the highest capacity and indepen- 
dence to act as the "interpreter and guardian of the 
constitution." Since the constitution of a federal 
state is contained in an elaborate document setting 
forth the distribution of powers, cases of doubtful 
interpretation would oftoi arise. The increasing 
complexity of the problems of modem governments 
makes such chances all the greater, however care- 
ful and exact may have been the language of those 
who drafted the constitution. Legal inventiveness 
and argumentative abUity would soon raise a crop of 
issues regarding the exact meaning of the provisions 
of the constitution. "In a system of co-ordinate and 
independent political bodies, hke the federal polity, 
conflict of authority is inevitable, because human 
ingenuity has not yet devised a scheme of powers 
that would make all conflict impossible, either at the 
Inception of the constitution or in its future develop- 
ment, and because, even if such a perfect scheme 
were available, still mutual intrusion, either inadver- 
tent, or deliberate, into each other’s spheres of 
activity, is bound to take place.’’* Under such cir- 
cumstances the establishment of a disinterested 
body, independent both of the Central and Provincial 
Go-;emments becomes imperatively necessary for the 
preservation of the equilibrium of the constitution. 
It can declare ultra virce acts of any government, 
which exceed the powere given by the constitution. 
The need for such a Court does not exist in a Unitary 

■ B p. Adtfksr. Th# PrfodpI«a aiul Froblanu of rt<l«rt] nnaaee, p 24 . 



97 


THE AUi-INDLA. FEDERATION 

State for m that case there is no room for conflict 
The Central Government being the highest authority 
can, in the event of a dispute, resume powers handed 
over to the provinces In a Federation, the two have 
CO ordinate powers and if one of them is given the 
power to mterpret the constitution, it would be ask- 
ing one of the parties to the dispute to be also the 
3udge, thereby violating the elementary prmciples of 
justice 

CHIEF cHAHAc To sum Up, a Federation necessv- 
* fates a Ttfftd dtstribuUon of poicers, 
the acceptance of the supremacy of 
a tcrztten and ngtd constitution and 
the estalhshment of a Federal Court. Of these, the 
first charactenstic is the most important and the 
second and third are necessary only for the preser- 
vation of the first 

S FSXfERAL VERSUS UNITART STATE 

Unitary and Federal are two 
TzozsocL Ain> A different forms which may be as- 
■UNiTAKr STATE sumcd by States It would, how- 
ever, be a mistake to regard the Federal State as 
inherently superior or inferior to the Umtary State 
Each IS suited to a different set of circumstances and 
the question* 'Which form is better must be decided 
by each coimtry in the light of its peculiar conditions 
A broad principle has, however, been laid down by 
Prof A. V Dicey according to whom the federal form 
of government is suited to those coimtnes where there 
is a strong desire for unum but no desire for unity 
Thus, a peculiar feeling must be present whereby the 
people of the different units are anxious to come 
together under one state and yet do not want to part 
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with their local identity. There should be the desire 
for uniojj, the desire of coming together for without 
it a single State need not be formed; but there should 
not be the desire for unity for, in that case, the 
suitable form of government would be a Unitary 
State. Federalism ia a middle way between complete 
unity visible in a Unitary State and complete 
separation seen in independent States. It is 
essentially a principle of compromise. It is a 
“political contrivance intended to reconcile national 
unity and power with the maintenance of State 
rights.” It is an appropriate form of the State 
where due to common ties, racial, religious, linguistic 
or cultural, and due to similar problems of defence, 
foreign affairs, etc., there is a desire to form a single 
State and to band over to it certain matters of com* 
mon interest, and yet due to di^erences in local condi* 
tlona and habits, there is no desire to surrender all 
authority irrevocably to the Centre. 

3. IS FEDEftALISM SXOTED TO INDIA? 

The proposal of an All-India Federation raises the 
basic question whether the principle of Federalism is 
suited to conditions prevailing in India. India is at 
present divided in two main parts — British India con- 
sisting of a number of Governors’ or Chief Commis- 
sioners’ Provinces and the Native States, about six 
hundred in number, directly subject to the “Para- 
mountcy” of the Crown. 

passing of the Regulating 
IN INDIA. Act cd 1773, the tendency towards 

the evolution of a strong central 
government in British India was a dominant note of 
our constitutional development and administrative 
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grovrth This tendency had to be relaxed towards the 
latter part of the nineteenth century by taking mea- 
sures of legislative, admimstrative and financial devo- 
lution Nevertheless, the Government of this country 
all along remained essentially unitary, the devolution 
of powers to the provinces being merely m the nature 
of delegation or admimstrative division 
ITS BENEFITS The benefits of this centralised and 
unified control over the different parts of India have 
been undoubtedly great. Political subjection to a 
common government has led to the recognition of a 
sense of unity and national solidarity which, more 
than anything else, has qmckened the political cons- 
ciousness of the mass of the people It could hardly 
be a point of dispute that the umtary form of govern- 
ment has been a great blessmg to this country It has 
laid the foundations of a united India It has con- 
trolled * the disru pt ive fo rces^generated by religious, 
racial and linguistic divisions, it has fostered the first 
beginnings, at least of a sense of nationabty, trans- 
cendmg those divisions 

^SETOR There are, however, two reasons 

FEDERATION OF i. t. \ , 

BRITISH INDIAN 'vhy the establishment of a federal, 
PROVINCES instead of a unitary, type of State 

for British India may be considered 
One IS that due to diversity of linguistic and cultural 
conditions prevailing in the different comers of the 
sub-Continent of India, it may not always be desirable 
to have uniformity of laws and administration What 
may be good for one part of the country may not 
necessarily be desirable from the pomt of view of 
another Hence a substantial measure of local mde- 

Pc Report. Vol I p 4 
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pendence in cert^ ma^rs is necessary. Secondly, 
since it is the declared policy of His Majesty’s Govern- 
ment to establish self-^veming institutions in India, 
the first steps whereof are to be taken in the pro- 
vinces, it follows that the matters falling within 
the sphere of Provincial administration should 
be clearly marked out from Central subjects. 
There could be no “Responsible” Government in the 
provinces if the Provincial Government itself is not 
immune from interference or control from above. 
Thus, on both these grounds it vrovUd be snore appro- 
priate to model the constitution of British India on 
Federal lines. 

CONCLUSION. But as against the arguments given 
above, there is the danger that provincial and local 
differences may be accentuated and parochial jea’ 
lousies and fissiparous tendencies may assert them-, 
selves and thereby undo the work of national inte- 
grity. The need In India is one of subordinating local 
and narrow loyalties to the larger feeling of a common 
nationality and it would, therefore, appear to be a 
retrograde step to change from the tJ^tary to the 
Federal type. Moreover, the provinces Could be given 
greater power to deal with local matters by carrying 
forward the process of devolution — in administration, 
legislation and finance — without laying down a rigid 
distribution of powers as is implicit in a Federation- 
The ideal of a Federation of British Indian Provinces 
would, therefore, appear to be of doubtful value. A 
Unitary State is a more appropriate form of organisa- 
tion for them. 

The question of Federation in India derives its 
importance from the fact that a common political 
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organisation for British Indian Provinces and the 
Native States is considered desirable If it were mere- 
ly a case of British Indian provinces the Unitary form 
of the State would undoubtedly be better than the 
federal type, but the question of evolving a single 
pohty for the administration of certain common pro- 
blems to British India and the Native States raises 
pohtical and constitutional difficulties which cannot 
be overcome without adopting the principle of Fede 
ralism The two requisite of Federalism are — (1) 
the desire for imion, and (2) the absmice of desire 
for umty 

THE DESIRE fhe desire for Umon is apparent 
FOR UNION from the fact that the two parts of 
India—one 'British’ and the other ‘Native* — are 
really very closely related Community of race, reh 
gion, language, culture, history, and general outlook 
is uiumstakable Geographical contiguity, similarity 
of economic problems, common interest m services 
like Railways, Posts, Telegraphs, etc , and above all, 
the need for Common Defence and Foreign Policy are 
all unitmg forces which make the desire for Umon 
imperative If the present artificial pohtical division 
has not produced difficulties it is due to our co mm on 
subjection to the British Government who carry on 
the admmistration of these matters through officers 
responsible to them. "A perceptible process of infil- 
tration has been going on. We have helped the States 
in tunes of famme, we have lent them officers trained 
in Bntish India to revise or supervise their revenue 
or finan cial administration, or to improve their agri- 
culture and irrigation Many of them have adopted 
our Qvil and Cnmmal codes. Some have imitated, 
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and even further extended our educational system, 
Oj-operation in matters of police and justice has been 
devdoped. Our railway and telegraph systems have 
been carried through and serve many of the States. 
The Indian customs tariff is a matter of concern to 
ah States, including those which have porta of their 
own.”* This has further brought the two parts 
together and their new consciousness of a common 
nationality 1ms in recent years led to a greater and 
more pronounced wish for the establishment of a 
common government "The impossibility of continu- 
ing to look at one balf of ^dia to the exclusion of 
the other”! is thus apparent 

Moreover, the inclusion of the Native States in 
an Ah-Iniha Organisation is also based on another 
ground which has not been suiEciently appreciated in 
this coimtry; and that Is that if Responsible Govern* 
ment is ever to materialise at the Centre, it can only 
be when the States too have a share in the control of 
the Central government Matters like defence,' 
external policy, trade and tariffs, currency and bank- 
ing, railways, posts and telegraphs vitally affect the 
States as well as the Provinces and it is inconceiv- 


able that the representatives of the Provinces alone 
should at any time be given complete control over 
BuCh affairs. It is futile to ignore the hard realities 
of the situation. The introduction of Responsible 
Government at the Centre can be fairly made only 
when an All-India Poli^ b established. 
mIibz'tor' however, b 

UNiTT. lacking. The over-riding conside- 

ration in this b the Sovereignty of the PrinccS 


* UoBUn-Cbelnuford RCDort. p 19t. 
*8ImoQ ConmltiloB K<port, Tol IL p. 9. 
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and Native Rulers in their respective States' 
The British Government, at present, guarantee 
the RxUers a , certain amount of 
to certain minimum safeguards reg arding defence, 
external affairs and the maintenance of peace, to 
rule over their subjects in any manner they deem fit. 
This “personal government” of the States would be 
incompatible with a Unitary State which is legally 
competent to interfere in all internal matters of the 
units. So long as the Princes are not willing to 
forego their powers relating to the administration of 
the State, there could be no possibility of a Unitary 
State being established for India as a whole, “for it 
is only in a federal constitution that units differing 
so widely in constitution as the provinces and the 
States can be brought together while retaining 
internal autonomy."* The only type of State In which 
the Native States can at present be expected to join 
British India Is one in which they have autonomy 
in cert^ defined matters of internal administration 
and the only way to guarantee that is to accept an 
All-India Federation. The case for a Federation is, 
therefore, a logical sequel to oim anxiety to build up 
an All-India Polity. 

CONCLUSION. It is regarded by many as a pro- 
position of doubtful value that the 
ideal of a Unitary State which is admirably suited to 
conchtions prevailing in British hidia should be sur- 
rendered in order to accommodate the Natvie States 
who^ present political organisation is still feudal or 
mediaeval in character and who may, therefore, put 
back the clock of political progress by exercising a 
reariJcjas^y 2aSi!^!ce ca lod/sa pofniics. Sat, there 

• Simon OjmmUsfoa Report. Vol. H. p. U. 
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are greater chances for the States to feel the effect 
of the comparatively progressive system of Govern- 
ment and administration existing in the provinces 
t han vice versa, and in any case, the dream of a 
United India cannot be easily given up. If the 
national aspirations for a united political organisa- 
tion for all India are ever to materialise in the near 
future, the federal idea must play the central role 
in the next stage of our constitutional development. 
It is hardly desirable that India should remain per- 
manently cut up into a number of provinces on the 
one hand and a coUecUon of big and small Native 
States on the other, when their cultural unity and 
identity of needs and problems points towards the 
necessity of establishing a common Government at 
the centre. And since the next stage of India’s poli- 
tical emancipation and constitutional growth would 
necessarily mean the transfer of povi^r to the people 
and their representatives, the question of establish- 
ing an All-India Federation becomes inevitable. 

A nsTiwcTioN It is. however, a separate queatiou 
whether the particular scheme of 
Federation laid down in the Govenunent of India 
Act, 1935, is smted to India. As the question of its 
adoption with or without modifications is a matter of 
the highest importance to the country, its detailed 
analysis and critical estimate are attempted in this 
and the following chapters. 

4. THE naSERAI, tWITS 

The All-India Federation is to consist 

of eleven Governor’s provinces, six 
Chief Commissioner’s provinces and of such Native 
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States as agree to accede to the Federation Thus, 
while the Bntish Indian provinces are required to join 
the Federation compulsorily, the Native States are 
given option in the matter The Federal units, as 
would hecome apparent from a glance at the map, 
would be of varying size, population and importance, 
and smce the present boimdanes of the provinces have 
not been fixed with due regard to cultural or economic 
unity, tho federal units are in themselves of hetero- 
geneous character But a more remarkable feature 
would be the combination of semi-democratic provinces 
and the despotically governed Native States While 
the constitution of the provinces is discussed fully in 
later chapters • the constitutional position of the 
Native States and their administrative organisation 
may bo briefly indicated here 


« THE INDIAN NATIVE STATES 

THEIR VAiuETT The Indian Native States represent 
those temtones which are ruled by Indian Princes or 
Chiefs They cover an area of 712 508 sq miles with 
about one fourth of the total population of India 
There are in all 562 principalities of which 235 are 
called States while the rcraaimng are known by vari- 
ous names as Estates, Jagirs, etc . They arc of 
varying size, population and importance On the one 
hand, we have such large Slates like Hyderabad Dec- 
oan, Kashmir, Mysore, Travancore, Cochin and Baroda, 
some of which are as big as any of the Governor’s 
provinces while on the other, we have petty estates 
extending over a few acres only t The majority of 
the States, however, occupy an intermediate position 
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THEIR SUBJECTION As distmct from British India, the 
TO THE CROWN. Xn(Uan States do not form part of 
the Dominions of His Majesty; they are not, therefore, 
British territory and their subjects are not British 
subjects. Nor are the States subject to the legisla- 
tive authority Of the British Parliament. The rela- 
tionship existing between the Indian States and the 
British Government is primarily, and in the eye of 
law entirely, a relationship between the States and 
the British Crotcn. The States are held su bject to 
the "Paramountcy” of the Chown. “But the Oiown 
in England is a Constitutional Institution, as the 
Sovereign for the time being fimctiocs in regard to 
political matters only upon the advice of his ministers- 
The agency through which the Crown may exercise 
its functions with regard to the Indian States may be 
the Secretary of State or the Viceroy or any other 
duly constituted authority.”* 


^ffPiAT IS The relations between the Para- 

PARAMO I mount Power and the Native States 
are not, however, ea^ to define. There is, in the 
first place, a lack of uniformity in this respect due to 
the existence of Treaties with a number of individual 
States the grant of Sacads t and usage or agreement. 
Secondly, “the relationship of the Paramount Power 
with the States is not merely a contractual relation- 
8hip”t the Cro w n also claims a sort of “residual juris- 
diction” the exact content or scope of which cannot 
be defined. The Indian States Committee appointed 
in 1927 examined the question of the exact constitu- 


• Rinuwwuoy, Th^ Law oC Ih* IneiAa CooaUtutlon. p. 84 

«athor1tr or prtTlI«ite. eenertlly 
vlth coniliuoiu pnK«xtlltr (roni the Paremmint Pover ' 
I Report of the lodUn Silica Committee. 1923. 



THE ALL-INDIA FEDERATION lOT 

tional position of the Native States but could not offer" 
any definite conclusion On the contrary, they pro- 
pounded the famous aphorism “Paramountcy is 
paramount ’ which certainly is not very enlightening^ 
Hence, the exact status of the Native States has given 
nse to constitutional controversies 

AKE THE STATES While some have claimed that they 
BovEEEiGN"* ^ sovereign” states subject m 
their relations with the British to rules of Internation- 
al Law, others regard them as entirely subordmate- 
to the British and distinguished from British India 
only on grounds of expediency and historical accident 
The latter view appears to be more tenable as it is m 
conformity with facts If by a ‘sovereign’ state we 
mean a State which is not in any way subordinate to 
another State or Power and is thus wholly or com- 
pletely independent, the Native States are obviously 
not sovereign 'for m the regulation of their external 
affairs, they are entirely in the hands of the Crown 
They cannot negotiate with foreign powers and have- 
no authority to declare war or conclude peace They 
cannot cede, sell, exchange or part with their tern- 
tones to other States without the approval of the 
paramount power, nor without that approval can they 
settle mter stata! disputes”* But even if we dis- 
tmgmsh as Sir Henry Maine f has done between Inde 
pendence and sovereignty and disregard the Austrian 
concept of sovereignty being mdivisible, it is difficult 
to regard the States as “sovereign ” For, even m 
matters of mtemal admmistration, the States are not 
free from intervention hy the Paramount Power It 
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is true that in the lar^ majority of the States, the 
administration is normally carried on in accordance 
with the wishes of the Riders. Many of them exer- 
cise eZmost sovereign powers. “These States enact 
their own laws. They exercise plenary civil and 
criminal jurisdiction over persons and things in their 
territories. The decisions of the highest tribunals of 
the State are final; and no appeals lie against their 
decision to any Court beyond their territories. They 
impose taxes to finance their administrations. The 
maritime States impose customs on specified classes 
of goods entering and leaving their ports. Fifteen of 
the Indian States maintain their own postal systems. 
About twenty States mint coins.’’* But in no state 
is this “internal sovereignty” complete. “The British 
Government has in virtue of its position as para- 
mount power claimed and exercised the right to settle 
successions, constitute regencies, to malce arrange- 
ments for the education and training of minor ruling 
Princes, to intervene in case of gross misrule, even 
to depose Ruling Princes in extreme cases and to 
settle various disputes that may arise as between the 
State Inter se or as between the States and the British 
Indian provinces or the Central GovemmenL''* The 
position of the States in this respect has been repeat- 
edly made clear beyond all doubt, so that it is idle to 
regard the States as supreme even in their internal 
administration.1 


. . » Sulesvithrrinrdto CaDloasieBti. CItU Sutton* lUlIvaf 
M\u cecnpt»d by BwlOeMs nr FollUcal ana alao 

•vtr European aabjeeu wtlh fetpret to efiescea eoimnJtteil br tbens to 
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T H ETR INTEBJ.AI. Sub^ftct to thft coTitrol esetcised by 
the Paramomt Power, the system 
of mtemal government of the 
btates IS determined entirely by the respective Kiuers 
who generally cany on the administration on the 
Imes of their predecessors. The present position in 
the different States vanes considerably, there is, on 
the one hand “personal government” of a pure and 
simple type prevailing m the large majonty of the 
States, while some have introduced representative 
institutions for purposes of legislation and exercising 
a share of control over the Executive In some 
States, the Rulers have themselves tahen the imtia> 
live in the introduction of constitutional reforms, in 
others, the example of constitutional dev*clopinent in. 
British India has inspired agitation for the grant of 
responsible government. Though several States have 
attained high standards of administrative efficiency 
and m certam spheres e g education, industries and 
social reform, a few of them have stolen a march ov er 
British India, altogether the States are yet far behind 
m the matter of constitutional progress in general 
and of mdependence of judiaary and the guarantee 
of civil liberties in particular 


The Chamber of Pnnces is a repre- 
sentative body of the Rulers of the 
Indian States and was first established bj Royal Pro- 
clamtion m 1921. Its inauguration marks a depar- 
ture from the earlier Bnti^ policy of discouraging 
jomt action and jomt consultation between the Indian 
States The mam idea behmd the institution of this 
body IS to secure the expression of the collective 
opinion of the Pnnces and to provide opportumties 
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for counsel and consultation in matters of common 
concern to India as a whole. The Chamber consists 
of 140 members of whom 108 are representatives of 
States who have right of individual admission and 
the remaining 12 are elected by 127 minor States by 
a system of group voting. The Chamber elects its 
own Chancellor and Pro-Qiancellor and has a Stand- 
ing Committee of seven members. The Viceroy acts 
as the Ex-oiScio President of the Chamber. 

The Chamber meets once a year and discusses 
questions affecting Indian States. It is, however, a 
purely "deliberative, consultative and advisory, but 
not an executive body.”* Its resolutions, if any, are 
purely recommendatory. It m expressly forbidden 
by its constitution from discussing ‘‘Treaties and 
Internal affairs of individual States, rights and inter- 
•ests. dignities and powers, privileges and prerogatives 
•of individual Princes and Chiefs, their States and the 
members of their families and the action of individual 
Rulers." Its estabUshment also leaves unimpaired 
•Ibe in^'rtdual relations between any Indian State and 
the Crov/n. It is thus a body of very limited consti- 
tutional significance though and is important mainly 
for providing a regular opportunity for exchange of 
views among the Princes themselves and between the 
Princes and the Paramount Power. 

6 . THE INAUGURATION OF FEDERATION 

The inauguration of the All-India 

Federation is to be made by the issue 
of a Proclamation by His Majesty. Such a 
Proclamation will be issued if an address in 
that behalf is presented to His Majesty by 

* Sttnon Coraoilajlon Btpcrt. Vol. I, p. 80. 
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the two houses of Parliament and, further, if 
the following condition is satisfied, namely, that the 
Rulers of Native States representmg not less than half 
of the aggregate population of the States and entitled 
to choose not less than 52 members of the Council 
of State, the Federal Upper Chamber, have acceded to 
the Federation Native States desirous of joining the 
Federation must signify their assent by executmg an 
Instrument of Accession — a document laymg down the 
conditions under which the State is willmg to jom 
the Federation and specifymg the subjects with 
respect to which the State is wiUmg to allow the 
Federal Government to interefere m the States If 
the Instrument of Accession is accepted by His 
Majesty, the State becomes a member of the Federa- 
tion and the Instrument becomes irrevocably bmdmg 
on the Ruler, his heirs and successors * ^e scope 
of federal mtervention m the State agreed to m the 
Instrument cannot afterwards be curtailed though it 
could, with the approval of His Majesty, be extended. 
£uch accession when completed is permanent and does 
not carry any right to secede 

^sTO^moNs No time-hmit has been prescribed 
for the inauguration of the Federa- 
tion, but once the Federation comes mto bemg the 
request of a Ruler that his State may be admitted to 
the Federation shall have to be transmitted to Hib 
Majesty through the Governor-General, and after the 
expiration of twenty >ears from the establishment of 
the Federation the Governor General shall not trans- 
mit to His Majesty any such request unless an address 
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i» presented to him hy both houses of the Federal 
Legislature praying for the admission of such State. 
7. DlSTBIBimON OP POWERS 


DTUMETIATION 
AND RESIDUUM. 


ihere have been two main ways in 
which a rigid distribution of powers 


has been effected in the different federal states of the 


world. One m to hand over control over certain 


matters specifically defined and set out in a list to the 
i'ederal Government, leaving all “residuary” powers 
i,e., powers not included in the list, to the provinces. 
Another is to assign control over certain subjects 
mentioned in a list to the Provincial Governments 


and allow the Federation to exercise powers not 
mentioned in the UsL In uther case, the method is 
that of “Enumeration and Residuum,” the difference 
resting on residuary or reserve powers being vested 
either in the Provincial or in the Central Government. 


Where, as in the foncation of the United States of 
America, the idea is to preserve the local identity of 
the States and transfer only ceriain limited powers 
to the Federal Government, the residuary powers are 
left with the provinces. But where, as in the case of 
Canada, the idea is to strengthen the Central Govern* 
tnent rather than guard the Independence of the imlts. 
cesid»ml powers are vested in the Federal Government. 


In the plan of the AH'India Federation as laid 
down in the Government of India Act, 1935, a method 
quite different from the two discussed above has 
been adopted. Moreover, the dislribuUon of powers 
as between the Federation and the provinces differs 
from the distribution of powers between the Federa- 
tion and the Native States. The two have, therefore, 
to be studied separately. 
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(o> DISTRIBUTION OF POWERS BETTWEEN THE 
FEDERATION AND THE PROVINCES 
THE FEDERAL The distnbution of powers between 
the Federation and the provinces is 
contained in three Legislative Lists, the Federal 
Legislative List, the Provincial Legislative List and 
the Concurrent Legislative List The Federal Legis- 
lative List contains matters of All-India importance 
— € g , defence including naval, military and air 
forces, external affairs, currency, hankmg and insu- 
rance, foreign trade, maritune shippmg and railways, 
posts, telegraphs, telephones, wireless and broadcast- 
mg On these matters the Federation has the exclusive 
power to pass laws and exercise administrative control 

THE PRortNCiAi xho PTovuicial Legislative List con- 
i^msiATivE matters of local importance— 

law and order, courts, prisons and police, public 
health and samtation, agnculture, land revenue, 
industnes, forests and fisheries, education and local 
self-government, internal trade, roads and public 
works On these subjects ttormaZZy only the Provin- 
cial authonties are competent to legislate or exercise 
administrative control 

FEDERAL INTER Thus, eacU authority has its own 
PROVINCIAL Sphere of powers clearly marked out 
HATTERS neither of them would be per- 

mitted to trespass on that of the other The Federation 
has, however, the right to intervene m matters includ- 
ed m the Provincial Legislative List under two special 
circumstances One of them is when it appears 
desirable to leg^latures of two or more provinces that 
e^rtam matters mcluded m the Provmcial Legislative 
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List should be regulated by Act of the Federal Legis- 
lature and they pass resolutions to that effect. The 
other is when the Governor-General in his discretion 
declares by Proclamation that a grave emergency 
exists whereby the security of India is threatened by 
war or internal disturbance. He can, then, authorise 
the Federal Legislature to pass laws on Provincial 
matters and the recent Amendment of the Govern- 
ment of India Act, 1935 carried in 1039, authorises 
the officials of the Federal Government to exercise 
administrative control over provincial matters in case 
of war. This constitutes a very serious encroachment 
on provincial authority. 

Concurrent I^egislative List con- 
TivE usT tains matters like Laws of Crimes, 
Criminal Procedure, Civil Procedure, Wills, Succession, 
Marriage and Divorce, Transfer of Property, Trusts, 
Contracts, Labour Welfare, Factories, Inland Shipping 
and Navigation, etc., on which uniformity throughout 
the country may be desirable and yet local circumstan- 
ces may permit of certain variations. In these subjects, 
both the Federal and the Provincial Legislatures are 
competent to pass laws. In order, however, to avoid 
conflicting legislation, it has been provided that when- 
ever a provincial law conflicts with a federal law, 
the latter prevails and the provincial law becomes 
null and void to the extent to which it is repugnant 
to the federal law. But, if such a conflicting provincial 
law having been reserved for the consideration of the 
Governor-General or His Majesty has obtained the 
assent of the Governor-General or His Majesty, it 
will prevail over the federal law in that particular 
province. 
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hesiduast Though all possible care has been 

POWERS taken to distribute every conceivable 

power among either of the three hats, it is possible 
that some new powers not foreseen by the framers of 
the Act may assume importance m future Such 
residuary powers have been handed over neither to the 
provmces nor to the Federation, but have instead, 
been left to the Governor General who may, xn hts 
discreitotii empower either the Federal Legislature or 
the Provmcial Legislatures to exercise those powers 
This IS a umque provision not found in the constitu- 
tion of any other Federation and is bound to increase 
the power and status of the Governor-General 

CONCLUSION The above discussion would appear 
to show that but for the two special 
circumstances imdcr which the Federal legislature 
can legislate on provincial matters, and for the Con- 
current Legislative List both ol which make the line 
of division less marked than it is m other Federations, 
there is a fair amount of ngidity in the distribution 
of legislative powers ’ 

however, noteworthy that the 
SATioN same degree of ngidity has not been 

maintained m admmtstraitve powers Ordinarily, 
the executive authority of the Federation extends to 
matters with respect to which the Federal Legislature 
IS competent to pass laws and the Provincial Execu- 
tive authority extends to all matters with respect 
to which the Provincial Legislature has power to 
make laws, but m the following important cases, the 
^TOvmcial Governments wiR be administratively sub- 
ordmate to the Federal Gowmment 
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1. The Govemor-General exercises control over 
the Governor in all matter in which the latter is 
required to act in his discretion or to exercise his 
individual judgment. 

2. The Governor-General may direct the Gover- 
nor of a province to disehai^e as his agent functions 
relating to defence, external affairs, ecclesiastical 
affairs and tribal areas. 

3. The Governor-General in his discretion may 
issue orders to the Governor of a province as to the 
mann er in which the executive authority of a province 
is to he exercised for the purpose of preventing any 
grave menace to the peace and tranquillity of India 
or any part thereof. 


ADsiiNisTnA- If to these the recent power 

TIVB COUTROU - , . v i j_ 

IN Tiuss or conferred m 1939 by an Azaeodment 
eKSRSENcr. of the Government of India Act, by 
which Federal Officers can interfere in provincial 
matters In case of war or other emergency, the 
administrative sub-ordination of the provinces to the 
Federal Government can hardly be a matter of doubt. 
The doctrine of “rigid distribution of powers," which 
is the basic princple of federalism is only imperfectly 
recognised in the divison of powers between the 
Federation and the provinces. 

(b) DiSTRiBunorr op powers bettween the 

FEDERATION AND THE FEDERATED STATES 
DisTRiBcnoN The division of powers as between 
THE iNSTRu- the Federation and the Native States 
WENT OF is to be made in accordance with 

AccE_sro.v provisions of the Instrument of . 

Accession signed by each State. A State desiring to 
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accede to the Federation must execute an Instrument 
of Accession m which it is to set out the list of sub- 
jects which It IS willing to hand over to federal con- 
trol Thus, there will not be only no uniformity as to 
the scope of federal interventwn between the pro- 
vmces on the one hand and the States on the other, 
but since each State is technically at liberty to set 
out such subjects as it hkes, there may be no unifor- 
mity even among the States themselves A law 
passed by the Federal Legislature may be applicable 
to some States and not to others This is bound to 
create anomalies whidh could be avoided only by 
enaunng a uniform surrender of powers before the 
Instruments of Accession are accepted by His 
Majesty 

ITS rioiciTT This division of powers is, however, 
rigid inasmuch as no State can 
curtail the powers transferred to federal control but 
the scope of federal intervention can, if the State so 
desires, be extended Since this depends entirely on 
the will of the States, it does not matenally affect 
the ngid distnbutJon of powers 
^ SUPREMACY OE THE CONSTTTUTION 

supremacy of a written and 
ngid constitution is recogmsed m 
the All-India Federation in so far as the orgamsation 
of the Federation is governed by the provisions of 
the Government of India Act, 1935, which emanates 
from the British Parliament and cannot, therefore, be 
amended or altered by any legislative or popular body 
in India. The only body legally competent to make 
^terations m the Indian Constitution is the British 
Parliament. Thus, the constitution is, from the point 
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of view of the parties to the Federation, absolutely- 
rigid. 


NO sELr-DETER- It mav, however, be remarked that 

MINATION. .. . ... .. « _ 

the ngidity of the constitution from 
the Indian point of view is so complete that it has 
evoked great resentment in India. A Federation in 
other cases is formed by the voluntary act of certain 
units and the constitution is accordingly the result 
of joint agreement among themselves; the consti- 
tution also lays down the machinery of a special 
character by which amendments may be subsequently 
made, care being taken to make it sufficiently difficult 
for great changes to be effected without general 
approval. The right to frame the constitution and to 
amend it thus inheres in the people of the Federation. 
India is a country whose constitution is decided upon 
by a poUUcal superior which alone is competent to 
alter it. 

9. THE EEDERAL COURT. 

INTERPRETER The tturd requisite of a Federation, - 
ANi^^ARDiAN namely, an impartial judicial tri- 
coNsnrunoN bunal, is found in the Federal Court 
provided by the Government of India Act, 1935 and 
established in 1937. It is empowered to interpret the 
constitution and settle disputes of a legal character ' 
arising between any two or more of the following 
partira, namely, the Federation, the Provinces and the 
federated Native States. A full description of its 
composition, functions and relation to other Courts • 
already established in India is given in the Chapter 
on •‘Administration of Justice." 
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THE FEDERAL EXECUTIVE 

TiiE SCOPE OF The Executive authority of the Fc- 
deratiou e Aetv<is to a.U 

matters m Bntish Indian provinces 
and Federated States with respect to v/hich the Fede- 
ral Legislature has power to make laws for those 
Provinces or States It further extends to the raising 
m British India on behalf of His Majesty of naval, 
military and air forces and to the governance of His 
Majesty's forces belonging to the Indian establishment 
and to the exercise of authority vested in His Majesty 
in relation to the tribal areas 

1 THE COVEHNOR-GENERAL AND THE CROWN 
PEPRESENTATTVE 

A DisnvCTioN This authority is to be c^'erciscd on 
behalf of His Majesty by the Govemo»'*Cencral either 
directly or through oflicers subordinate to him A 
distinction is drawn, for the first time, betv/ecn the 
office of the Governor General who is to be the head 
of the Federal Govemm'’nt and that of Fis Majesty s 
P^prcscntativc for the exercise of the functions of the 
Crown in its relations \/Jth the Indian States This 
distinction is necessitated by the proposal to establish 
an All-India Federation for "even after the Federation 
(of Bntish Indian provinces and the Native States) 
comes into being, the use of Royal Prerogative and 
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Paramount Authority in relations with the Indian 
States will not be discontinued. Hence the need by 
law to emphasise the disUnction between the two 
offices.”* 


2. THE GOVERNOR-GENERAL 

Apponmnorr. , The Governor-General of India is to 
be appointed by His Majesty, presumably on the ad- 
vice of the British Prime Minister, usually for a period 
of five years. His Majesty's Representative is to be 
similarly appointed IrndT il Ts''law^ifl”Fo‘r His’MaJesty 
to appoint me person to fill both these offices. In fact, 
for a long time, the two offices, though legally dis- 
tinct, will continue to be held by the same person as 
otherwise the smooth working of the administration 
would be hampered. Though the Governor-General 
will be in supreme command of the Defence forces in 
jndia, provision is made for the appointment by His 
Maj^ty of a Coinmander-in-Chief of His Majesty’s 
Forces in India. 

annual salary payable to the 
Governor-General is fixed by the Act 
of 1935 at Rs. 250,800 and is charged to the revenues 
of the Federation, i.e. is not subject to the vote of the 
Federal Legislature which is even prohibited from 
discussing the same. Besides, the Governor-General 
is entitled to such allowances for expenses in respect 
of equipment and travelling upon appointment as may 
be fixed by His Majesty in Council. 

Mmx o? The Governor-General is to exercise 

E?a:RCTSE or , . ^ 

AVTHORjTT his exccutive authority in two 


matters he is required 

* X. T. Stull. rcl«ril Btmctsre, p, 125. 


sharply distinguished ways. In some 
quired to act in his discretion, i-e.. 
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without consultation with his Ministers who have no 
constitutional nght to tender advice to him on those 
matters m all other matters he is to act on the advtce 
flf hts Council of Ministers except m cases where he is 
required to cxercwe hts tndivtdudl judgment t e ^ in 
such cases he is to consult tiie Ministers but is not 
necessarily bound by their advice 


a. GOVEKNOR-GEINERAL ACTlNa IN HIS 

DISCBCTION 

RESERVED The functions of the Governor Gene 

DEPARTMENTS respect of four departments — 

Defence, External Affairs (except the relations be- 
tween the Federation and any part of His Majesty’s 
Pomimons), Ecclesiastical Afrau*s and Tiqbal Areas — 
and m respect of a number of other matters mention- 
ed in the different sections of the Government of India 
Act 1935 shall be exercised by him m his discretion. 
This sphere of administration may, therefore be en- 
tirely closed to mimsterlal influence 


cowTSEUORS In order to assist bun in the exercise 
of these functions the Governor General may appoint 
CounselloTs not exceeding three in number, whose 
salaries and conditions of service shall be prescribed 
by His Majesty m Council They are to he ex officio 
members of both Chambers of the Federal Legisla- 
ture, without power to vote The fimctions of these 
Counsellors will be purely advisory and their advice 
will not in zay way be binding upon the Governor 
(General who wiU. ha. ta, th* 

of State and through him to the Bntish Parliament. 
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i. THE COUNCIL OF JONISTERS 
APPOINTMENT In order to aid and advise the Gov, 
AND SALARIES. emor-GencTal on all matters except 
those in which he has to act in his discretion, the 
Governor-General is to have a Council of Ministers 
not exceeding ten in number. They are to be chosen 
summoned by the Governor-General and are to 
hold office during his pleasure. The Governor-Gene- 
ral’s choice is, however, limited to those who are, or 
are likely to be, members of the Federal Legislature; 
for,’ it is provided that a Minister who for any period 
of six consecutive months is not a member of either 
Chamber of the Federal Legislature shall, at the 
expiration of that period, cease to be a Minister. The 
of JjhA MinlstArs are to be fixed bv an Act 
of th^ Federa l Legistatia~e. but the salary of a M in- 
Ist^r canno t be varied during his term of cffico — "a, 
device intended to secure that the Government may 
not be forced to do without Ministers through refusal 
to vote adequate salaries.”* 

Of In making appointments to the 
Council of Ministers the Governor- 
General would be required by the Instrument of 
Instructions, only a draft of which is as yet avail- 
ahle, to "use his best endeavours to select his Minis- 
ters in the follomng manner, that is to say, in con- 
sultation with the person who, in his judgment, is 
mast likely a stable maioriUf in the 

legislature, to appoint those persons (including so 
far as practicable representatives of the Federated 
States and members of important communities) who 
v/ill best be in a position collectively to command 

* A. B. t&ltb. A CMuUtatloiul tllMtorr of lodii. p S3l. 
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the confidence of the legislature But m so acting, 
he bear constanty m mind the need for foster- 
ing a sense of joint responsibility among his Min- 
isters ” (Italics mme ) 

RESPONSiBiLiiT Though there is no direct legal pro- 
OF MINISTERS. visiOQ foF the responsibibty of the 
Ministers to the legislature, the Instrument of In- 
structions requires the Governor-General to secure 
that m practice It is, however, difficult to see how 
the Governor General can succeed m reconciling the 
Joint Responsibility of the Ministers to the legisla- 
ture with representation of Federated States and. 
important minorities so as to secure the formation 
of a homogeneous Cabmet, capable of working in 
team spirit, and progressive m its outlook This 
difficulty IS all the greater when we bear in mind the 
composition of the legislature with its mdirect elec- 
tion and communal representation of seats assigned 
to British India and nomination of States’ represen- 
tatives Besides, the expenence of other federations 
has shown the necessity of fonnmg a Cabmet which 
may command the confidence of the different federal 
units by giving adequate representation to each The 
development of provmcial feeling m Lidia may be 
depended upon to introduce this additional difficulty 
of “temtonal representatioiL,” A Cabmet which 
satisfies that m addition to the inclusion of repre- 
sentatives of important communities and States may 
well be "a strange and fortuitous Noah’s Ark ” AIT 
these reasons give cause for fear that it may only 
assist the Governor-General to rally all con^rva 
bive forces m the country and build up a colourless 
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or reactionary Ministry, composed of incoxigruous 
and heterogeneous elements, thereby negativing the 
“Joint Responsibilits?” of the Ministry to the legisla- 
iature. The task is more compiicated than it is m 
the provinces where there are no nominees of the 
States’ Rulers and there is no question of including 
States’ representatives in the Cabinet Moreover, 
Minorities which may not take serious notice of inade- 
quate representation in some Provincial Ministries, 
as they may have a preponderant voice in others, wiU 
*due’ consideration at the Centre. 

h. FUNCTIONS AND POWERS OF THE COUNCEU OF 
MNISTERS 

stus'lSTSRs ONLT Thc functioBS of the MSnistsrs 
extend to offering advice on all 
matters except those in which the Governor'G^eral 
is required to act in his discretion. The Ministers do 
not legally form part of the “govemmenV; all exe- 
cutive authority is formally vested in the Governor- 
General and hence all executive action is expressed 
to be taken in his name. 

or The Governor-General is to allocate 
work and distribute portfolios 
nmoog the Ministers, keeping reserved to himself the 
departments of Defence, External Affairs, Ecclesias- 
tical Affairs, and Tribal Areas. The Governor-Gene- 
ral in his discretion may preside at the meetings of 
the Council of Ministers and make rules for the more 
convenient transaction of business of the Govern- 
ment. 
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imnsTEioAi^ The Governor-General is normally 
WHEN BINDING to Ect OH the advice of his Ministers 
hut m several cases the Act of 1935 requires him to 
exercise his individual judgment. The most important 
of these are his Special Responsibihties with which 
he has been charged 

6 SPECIAL RESPONSIBILrnES OF THE GOVERNOR 
GENERAL 

In the exercise of his functions, the Governor- 
General has the following Special Responsibilities — 

(a) the prevention of any grave menace to the 
peace or tranquillity of India or any part thereof, 

(b) the safeguarding of the financial stability 
and credit of the Federal Government, 

(c) the safeguarding of the legitimate mterests 
of minonties, 

(W the securing of legal and equitable nghts 
and the safeguarding of the legitimate mterests of 
members of the pubhc services 

(el/ the prevention of discrimination, by execu- 
tive action, agamst Bntish subjects domiciled m the 
Umted Kmgdom and companies incorporated in that 
country, 

^f) the prevention of executive action which 
uould subject goods of Umted Kmgdom or Burmese 
origin unposted mto India to discnnnnatoiy or penal 
treatment, 

(g) the protection of the nghts of any Indian 
^tate and the nghts and digmtj, of the Ruler there- 
of, and 
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(h) the securing of the due discharge of his 
furctions with respect to which he is required to act 
m his discretion or exercise his individual judgment 


CHAP-A.CTEP. A^H 
eigntficakce of 
SPECIAL PJISPOS- 
EIBILITiaS 


The Special Responsibihties of the 
Govemor-GeneraJ, it will be noticed, 
do not relate to anv nartictiTar 

j<r^Ai£.r »>ia <i/hrv1» rtf Oi' 
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t hose, T>(»ith»>r thfi influence nor the_a blllty 

t o protect the mspilvea.* * 

HO’;? THEY w uu The working of the provincial part 
EXERCISER constitution has, however, 

shov/n that prudence and circumsptction on the part 
of the Governor-General and his Ministers may lead to 
the development of a healthy understanding by which 
the exercise of these reserve powers may not be found 
necessary m normal times They may be allowed to 
rust by sheer disuse But while this optimism may 
be justified by the experience of provincial administra- 
tion, there is nothing to show that the framers of the 
Act contemplated such a development. The Joint 
Parliamentary Committee definitely declared that “the 
safeguards we contemplate have nothing m common 
with those mere paper declarations which have been 
sometimes inserted m constitutional documents, and 
are dependent for their validity on the good v ill or 
the timidity of those to whom the real substance of 
power has been transferred They represent, on the 
contrary, a retention of power as substantial, and as 
fully endorsed by the law, as that vested by the Coif- 
stitution of the Umted States m the President as 
Commander-m-Chief of the Army — but more extensive 
both in the respect of their scope and in respect of 
circumstances in which they can be brought into 
play ”t 

TONCEvsioN There is thus nothing to prevent the 
^vernor General from exercising these powers as 
fully and freely as he may choose, the Joint Parlia- 
mentary Committee strangely enough regard these 
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7. FINANCIAl. ADVISER TO THE GOVERNOR. 

GENERAL 

APpoiNTaENT Xhe Governor-General may in his 
discretion appoint a Financial Adviser to assist him in 
the discharge of hia Special Eesponsibility for safe- 
guarding the financial stability and cre^t of the 
Federal Government and also to give advice to the 
Federal Government upon any financial matters with 
respect to which he may be consulted. In making 
such appointment other than the first, the Governor- 
General ehall consult his jUinisters as to the person 
to be selected. The Financial adviser is to hold office 
during the pleasure of the Governor-General and bis 
salary, allowances, condiUons of servicej^etc., are to 
be decided by the Govemor-GeneraTTn his discretion. 

ooNSTmmoNAL Such an o&»r, wholly responsible 
to the Govenaor-General and not 
subject to any parliamentary or ministerial control, 
may well be a cause of friction between the Council 
of Ministers, one of whose members will hold the 
F inan ce portfolio, and the Governor-General who has 
a Special Responsibility for safeguarding the financial 
stability and credit of the Federal Government. ' 

* Keith, A Cositltutlonal niatory W Zsdia p. 33i 
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8 ADVOCATE-GENEPJO. FOR THE PEDERATIOV 
A 2 T EXPEPT The Governor-General, exercising 
LEGAi. ADVISEE- \ndtwdual judgment, is to 

appoint a person, being qualified to be appointed a 
judge of the Federal Court, to be Advocate-General * 
He holds office during the pl^suTs_olih&jGfi3zexoor- 
G ener^ and is entitled to such remuneration as the 
Governor-General may, in his individual judgment, 
determine It will be the duty of the Advocate-General 
to give advice to the Federal Government upon such 
legal matters and to perform such other duties of a 
legal character as may be referred or assigned to 
him by the Governor-General 

The Advocate-General has the right to speak m, 
and otherwise take part in the proceedings of, both 
Chambers of the Federal Legislatune but is not en- 
titled to vote 

S THE FEDERAL RAILWAT AlTTHORnT 
MAso'Js FOR An important part of the executive 
ESTAEUSHMENT authoHly of the Federation namely 
the administration of railways is vested by the Con- 
stitution m a separate statutory' body known as the 
Federal Railway Authonty It was considered essen- 
tial by His Majesty’s Government that while the Fede- 
ral Government and Legislature should exercise a 
general control over railway policy, “the actual con- 
trol of the administration of railways should be placed 
m the hands of a Statutory Railway Authonty, so 
composed and with such powers as to ensure that it 
is in a position to perform its functions upon inisv- 
ness pnnctples vnthout being subject to political 
inter lerevce. wasa.> 


Mrs 973 
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ITS coMPOsmos. The Atithority is to consist of seven 
.persons at least three of whom are to be appointed 
by the Governor-General in his discretion and the 
remaining on the advice of his Council of Ministers. 
Only those who have had locperience in commerce, 
industry, agriculture, finance or administration are 
eligible for membership and those who have within 
the twelve months last preceding been members of 
the Federal or Provincial Legislature or servants of 
the Crown in India or Railway Officials in India are 
disi^ualified for appointment. Except during the 
first few years, the term of appointment of the 
members shall be five years and they are eligible for 
re-appointment for a further term not exceeding five 
years. The Governor-General exercising his indivi- 
dual judgment, may terminate the appointment of any 
member. Each member receives such salary and 
allowances as may be determined by tbe Governor* 
General exercising his individual judgment, provided 
that tbe emoluments of a member cannot be reduced 
during his term of office. The President of the 
Authority Is to be appointed from among the 
members by the Governor-General in his discretion. 

There is to be at the head of the 

executive staff of the authority a 
Chief Railway Commissioner appointed by the 
Governor-Genera! exercising his individual judgment, 
after consultation with the Authority. The Chief 
Railway Commissioner is to be assisted by a 
commissioner may be appointed by the Governor- 
General and such additional commissionera as the 
Authority on the recommendation of the Chief Com- 
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missioner may appoint The Chief Railway Com- 
missioner and the Financial Commissioner have the 
Tight to attend any meeting of the Authority and the 
I^ancial Commissioner has the right to refer any 
matter which relates to finance to the Authonty The 
Chief Railway Commissioner cannot he removed from 
office except by the Authority and with the approval 
of the Governor General exercismg his individual 
judgment, and the Financial Commissioner can he 
removed only by the Governor-General, exercising 
his individual judgment. 

ITS rrocnoNS The functions of the Authonty 
relate to the regulation, construction, maintenance 
and operation of railways In discharging its func- 
tions, the Authonty is required to act on busmess 
principles, due regard being had to the interests of 
agriculture, industry, commerce and the General 
pubhc 


It IS to he the duty of the Authonty and every 
Federated State so to exercise their powers in re- 
lation to the railways with which they are respective 
li concerned as to afford all reasonable facilities and 
as to secure that there may not be any unfair dis* 
crvmmation or uneconomic competition between 
different railway systems Any complaint in such 
matters is to be referred to the Railway Tribunal • 
from whose decision an appeal lies to the Federal 
Court but no further In order to give advice to the 


Tribunal to to consist of a Pre«ident (belnc j» 
Court, appolated by the Gm^nor in 

*Aer coasultsUon irith the Chief Justice of «nS 
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Authority in connectioa with any dispute between 
tbe public, a railway and the Authority as to rates 
or traffic facilities, provision is made for the appoint- 
ment by the Governor-General of a Railway Rates 
Committee. No Bill or amendment affecting rates 
or fares to be charged on any railway can be intro- 
duced in the Federal Legislature except on the re- 
commendations of the Governor-General. 

coNTRQi. BV Iji the following specified matters, 
GOVEHKUEJfT tho Authority is made subject to 
the Control of the Federal Govern- 
ment Firstly, in the discharge of its functions, the 
Authority is to be guided by such instructions on 
questions of policy as may be given to it by the 
Federal Government Secondly, tbe Authority is to 
transmit to the Federal Goverzunent all such infor- 
mation with respect to their business as the Governor- 
General may require to be so transmitted, specially 
information regatttog matters which are likely to 
affect his special Responsibilities. Thirdly, the 
Federal Government may directly through its own 
officers perform certain functions for securing the 
safety of the travelling public and the railway 
workers, including the holding of inquiries into the 
cause of accidents. Fourthly, the Federal Legislature 
may, with tbe prerious sanction of the Governor- 
General in his discretion, tsodiSy the rules relating 
to the appointment, qualifications and conditions of 
service of members of tbe Authority. 

THE The Authority is to maintain a 
"Railway Fund" Into which all its 
receipts are to be paid, and from which all its ex- 
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penditure is to be defrayed. Any surplus on revenue 
account of the Authority is to be apportioned between 
the Federation and the Authority in accordance with, 
a scheme to be prepared, and from time to time 
reviewed by the Federal Government the accounts of 
the Authority are to be audited and certified by the 
Auditor-General of India 

CRITICISM. The establishment of the Federal 

Railway Authority on a statutory basis, with its 
composition influenced by the Governor General and 
its rektion with the Federal Government strictly 
defined, will deprive the Council of Ministers of con 
trol over an important branch of administration 
The provision errs on the side of caution and while 
mtend“d to secure the management of railways on 
' business principles,” may prove to be an impedi- 
ment in the effective utihsation of the railways for 
the economic re-constraction of the country 
10 CONCLXFSION 


To sum up, the»Federal Executive 
authority will be exercised m two 
different ways — the Reserved Departments to be ad- 
mimstered bj the Goiemor-General in his discretion 
and the Non-Reserved or Transferred departments to 
be namaTljr administered by the Governor General 
on the advice of his Council of Mimsters This essen- 
tially dual or dyarchical control will be the distil - 
glUShmg featurp nf thft Aronoseri Federid 


The Instrument of Instructions would, however, enjom 
the Governor-General to encourage the practice of 
jomt consultation between himself, his Counsellors 


and his Mimsters and thereby “mvite the collabora- 
tion of the Federal Ministry to the wid«t extent 
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that “It woxJd indeed be an astonishing result if, 
at a time when Dyarchy is abandoned m the provin- 
ces, the mtroduction of a similar principle were to be 
recommended at the Centre The ultimate creation 
of responsible government at the Centre cannot be 
reached by constructing a Central Executive one part 
of which IS not responsible for the other V/e regard 
such a plan as not only icnworkabje but as no Teal 
advance m the directum of developing certfrol 
res-ponsibility at oil"* (Italics mine ) 

CONCLUSION In the face of such an honest admis- 
sion, it would not be unfair to conclude that the Fede- 
ral Executive would either not function smoothly or 
would do so by being completely irresponsible to the 
legislature , and m either case no real progress towards 
the attainment of Responsible Government could be ex- 
pected. In these circumstances, the (Governor-Genera! 
nay well become the real and effective, and not merely 
a constitutional, head of the Federal Government 

‘Simon CoDimbsiOQ Report Vol 11 p 137 
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THE KEDERAE LEGISLATURE 

The Federal L>egislaturc will consist of His' 
Majesty, represented by the Governor-General, and 
two Chambers to be Imown as the Coiincil of State 
and the House of Assembly or Federal Assembly. 
Thus the existing bicameral form of the legislature 
will be continued- 

^ L Composltioa of the Federal Legislaturo 
1. NUMBER OF SEATS AND THEIR DISTRIBUTION - 

TOE FEDERAL Tbc Fedetnl Assembly, or the Lower 
ASSBKBLT House, Is to coosist of a maJdmuin 

number of 3T5 members out of whom 250 will be 
representatives of British India and not more than 
125 will be the representatives of federated Native 
States. Thus, the Native States nave been as.sign- 
ed one-third of the total number of seats though 
their population is only about one-fourth of the total 
Indian population. However, the actual number of 
seats taken up by the States will depend upon bow 
many of them agree to secede to the Federation. 

Out of 250 seats assigned to British India, four 
are con-ptovincial seats ix., seats not assigned to any 
province; three of these are to be filled by repre- 
sentatives of commerce and industry and one by a 
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representative of labour. The remaining 246 seats are 
distributed as foUovra among the different provinces 


Madras 

37 

N. W P P 

5 

Bombay 

30 

Onssa 

5 

Bengal 

37 

Smd 

5 

United Provinces 

37 

6r Baluchistan 

1 

Punjab 

30 

Delhi 

2 

Bihar 

30 

Ajmer-Merwara 

1 

C P & Berar 

15 

Coorg 

1 

Assam 

10 


— 


Total 246 


The distnbution of 125 seats among the different 
States IS also laid down by the Government of India 
Act, 1935, the more populous and important among 
them gettmg a larger number of seats For ei^ample 
Hyderabad Deccan is entitled to 16, Mysore gets 7, 
Tiavancore 5, Gwalion 4, Kashmir 4 and Baroda 3 
The smaller States get less representatioin and those 
that are too small to have even one representative 
are grouped together to send representatives by 
rotation 

The Council of State, or the Upper 

House, IS to consist of a maximum 
number of 260 members of whom 156 will be repre- 
sentatives of British India and not more than 104 will 
represent the federated Native States The States 
are thus given forty per cent, of the total number of 
seats as compared to one-Uurd in the Assembly The 
actual number of seats filled up by them will, as in 
^ ■laae ui Assembly, depend upon the number 
of States joming the Federation 
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Out of 156 seats assigned to British India, ten 
are asugned on a non-provincial basis, as follows ; — 
Europeans 7, Anglo-Indians 1 and Indian Christians 2. 
Six other seats are to be filled by persons nominated 
by the Governor-General in his discretion. This 
power has been given to him “to redress inequalities 
of representation which may have resulted from 
election,” bearing in mind the necessity of securing 
representation of the Scheduled Castes and women. 
The remaining 140 seats are distributed among the 
different provinces as follows 



.. 20 

Bombay 

.. 16 

Bet^al 

.. 20 

U. P. 

.. 20 

Punjab 

.. 16 

Bihar 

16 

C. P. & Berar 

.. 8 

Assam 

.. 5 


N. W. P. P. 

.. 5 

Orissa 

.. 5 

Sind 

.. 5 

Br. Baluchistan 

.. 1 

Delhi 

.. 1 

Ajmer-Merwara 

.. 1 

Coorg 

.. 1 

Total 

140 


The distribution of 101 seats among the States 
is prescribed by the Act. The following are the seats 
assigned to the more important States: — ^Hyderabad 
Deccan 5, Mysore 3, Kashmir 3, Gwalior 3, Baroda 3 
and Travancore 2. 
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2 distribution of seats among communities 
and interests 

RESERVATION In assignuig seats to different pro- 

or SEATS vmces, both in the Assembly and 

the Council of State, reservations have been made for 
different communtites and mierests For example, of 
the total number of thirty seats assigned to Bombay 
prc/vince m the Federal Assembly, 6 are reservedjfor 
MiibammaHATiH 1 each for Anglo-Indians . Europeans 
and Indian Christians, 3 for Commerce and Industry, 
1 for I^dholdera, 2 for Labour and 2 for women, 
thus leaving only ^ seats for the General Consti- 
tuency which includes Hmdus Parsis, Sikhs, Jams, 
etc , again out of these 13, 2 are reserved for repre- 
sentatives of the Scheduled Castes These reservations 
are made on the ground of safeguarding thejiosition 
of minonties and certain special mterests which 
require protection Though the assignment of seats 
on a communal basis, so as to guarantee some seats to 
the mmonties, may not appear to be an ideal arrange- 
ment, It is, at present, absolutely necessary It is, 
however, remarkable that even m those provmces like 
the Punjab, Bengal, Sind and North-West Frontier 
where the Muhammadans are not a mmonty com- 
munity, seats have been reserved for them’ The 
following tables set out the distribution of seats 
among the different communities and interests in thn 
Federal Assembly and the Council of State 
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3. THE METHOD OF REIHESENTATIOrJ 
STATES- R E- The representatives of the federated 
Native States are to he nominated 
NOMINEES. by the Rulers of the States, the 

people of the States having no legal voice in their 
selection. There is no restrietton of any kind imposed 
on the choice made by the rulers; there is no provi* 
Sion made even for consultation with the people, 
before such representatives are nominated. 


representatives of the Chief 
ouET oDMMis- Commissioners’ provinces are to be 
PROVINCES. returned in a manner T^hicb may 

he prescribed,’ except in the case of Coorg where, the 
seat assigned in the Federal Assembly to' that pro- 
vizice is to be filled by s person elected by the men:* 
bers of the Legislative Council of that province. 


REPRESENTA- The seats assigned to Governors’ 

TIVES or . , , 

GOVERNORS’ pTOVuices BTe to be filled by elec- 

pRoviNCEa tim, there being no nominations, 

except with regard to six seats in the Council of State. 
But while the elections to the Council of State will be 
direct, the members of the Federal Assembly will 'be 
indirectly elected. Indirect Election simply means 
"Election by the Elected." Thus, while, the members 
of the Council of State will be returned directly by 
the voters in the different constituencies, those of the 
Federal Assembly will be elected by the members of 
the Provincial Assemblies, who are themselves elected 
by the voters. 
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coMMUNAi* Moreover, the elections to both 

ELECTORATE Chambers wiU be on the basis of 

communal electorates Thus, the Muhammadan or 
Sikh seats assigned to a province m the Council of 
State wiU be filled by election m which only the 
Muhammadan or Sikh voters of that province, as the 
may be, can exercise the right of vote, and 
Muhammadan or Sikh seats assigned to a province in 
the Federat Assembly vnh be tiled by Section m which, 
only the Muhammadan or Sikh members of the Legis- 
lative Assembly of that province can take part 

Rma:||NTA.^ In the case of the representatives of 
a^DULED ^ the Scheduled Castes, the method of 
separate electorates, though ongmally conceded by 
the Communal Award* was modified m accordance 
with the provisions of the Poona Pact, and the method 
finall y adopted is a vta medta between separate and 
3oint electorates There are to be two elections— one 
primary and the other secondary At the primary 
election only those members of the Scheduled Castes 
who were successful candidates m the Pnmaiy Elec- 
tion to the Legislative Assembly of the province shall 


•The Commutwi Award is the Award stvea la 19SZ oy the lata 
3ir Ramsay Macdonald the then Prime Ulnister of Great Britain 
nuricig the session of the Second ftcauid Table Conference in London 
some of the nembera representioc (he different comznumUea of India 
abproaihed the Prime Ulnister to decide the queation of distribution 
•of seats and the method of representation In the legislature among 
the dUferent CommuniUea The Award Given In accordance rrith the 
request was adopted by the Govenunenl of India Act 1935 and could 
be altered only with the mutual consent of the communities con 
cemed 

The Communal Award recoininended «eparate electorates for all 
TOpomnt Communities as also for the Scheduled Castes The Hindu 
Community disapproved of separate electorates for the Scheduled 
castes and accordingly a pact -wss made at Poona between Mahatma 
C^dhl repwenilng the caste Hindus and Dr Ambedltar representine 
4 election which was i 

between Sepmte viA T?.estwa\es This pact is 
tnodiW in 

accordance with the provlalona of the Poona Pact 
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exercise the right of vote and elect four candidates 
for every seat to be filled.* At the secondary or final 
election, only these four would be entitled to stand 
for election but the right to vote will be exercised 
by all the members of the Z^egislative Assembly who 
occupy the General seats. 

ELECTORAi. In view of the small number of seats 

px<£T T. GRocps. tb® provincial legislatures assign- 
ed to women, Anglo-Indians, Euro- 
peans and Indian Christians, the representatives of 
these classes in the Federal Assembly are to be elected 
not by the members of each Provincial Legislative 
Assembly belon^ng to that class but, by electoral 
colleges conristing of the members of all Provincial 
Legislative Assemblies belonging to that class. Thus, 
a seat assigned to women of a province Is to be filled 
by an electoral college consisting of all women mem- 
bers of provincial Legislative Assemblies. 


4. TENURE 


TTiE term of the Federal Assembly 

18 to be five years as compared to 
three which was the period prescribed for the Central 
LegisUtive Assembly by the Act of 1919. At the expi- 
ration of that period of five years, the Assembly 
be automatically dissolved. The Govemor-Gcneralp 
however, has the power to dissolve it earlier. He can 
also prorogue any session of the Assembly; he has no 
powers to extend its life beyond the period of five years. 

The Council of State Is to be a per- 
manent body not subject to dissolu- 
tion, either at the end of any fixed period or by the 
Governor-General. Instead, one third of the members 
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are to retoe every thirayearbyrotattoo.thiisbnng- 
mg about a complete change m nine years.* The Gover- 
nor.General can prorogue any sessions of the House 


5 GENERAL REMARKS 

The pronunent charactensbcs of the composition 
of the proposed Federal Legislature may uott be sum- 
med up 


KOEQUALiTT oE jn fhc pst “place, the proposed 
nt THE Legislature, hke all Federal legisla- 
CHAMBER. tures, will be bicameral, butwhereas 

m other Federation e g the Umted States of Amenca, 
Australia, and Switzerland, the federal units are given 
equality of status and representation in the Upper 
Chamber, that has not been possible m India The 
units are of such varying size and importance that any 
attempt at estabhshingsuch equality would only invite 
ndicule and make the whole scheme appear fantastic 


Secondly, the number of seats 
assigned to the Native States, parti- 
cularly in the Council of State 
appears to be excessive, this has given rise to a sus- 
picion that the States are bemg used as a lever to prop 
up the conserv ative elements m the country But, 

Will prove to be a real gnevance only if all the States 
accede to the Federation so that the Tna^nTnnm num- 
ber of seats allotted to them are filled up 

Cf conatltntlOB of Uw Council of State one-tliUU 

Ml? ’*«««» t* *«rve for three 

to er^ S^i? i” •** oae-Uilrd for iiSae years thereaner 

persons shall be choeea to flU for nine tears the 
^ U>® *'* BonUuated mem 
v^i wmsutotlon of the Coundl of State two of tho 

KS. V. («■ tte. 
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ELECTION LESS Thirdly, tie extension of the tenure 
raEQUENT. of the Assembly to five years is, on 

the whole, a retrograde step as it will tend to lessen 
the responsibility of the legislators to their consti- 
tuencies. The more frequent the elections, the greater 
is the opportunity given to the electorate to establish 
contact with its members; and even allowing for 
administrative inconvenience of too frequent elections, 
five years’ period would be a little too long in the case 
of India. Moreover, the Council of State has been 
made a permanent body not subject to dissolution; 
this is highly objectionable as it might keep the body 
inmnme from all popular influences. 

O’" Fourthly, nominations to the Legisla- 
ture by the Governor-General have, 
except lor six seats in the Council of State, been 
abandoned. This is a very welcome step, but since the 
representatives of the federated Native States will be 
the nominees of the rulers, a new conservative ele- 
ment, representing not the people of the States but 
the rulers thereof, will take the place of the present 
members nominated by the Governor-General. The 
difference between the two may turn out to be of the 
celebrated order of Tweedledum and Tweedledee. 


E^CT^VTES Communal Electorates are 

to continue to be the basis of elec- 
tion to the Federal Legislature. This will only perpe- 
tuate and strengthen communal disharmony and there- 
by prevent the formation of any political parties, as 
distinguished from mere communal factions. It is well- 
known that Parliamentary Government can never 
function smoothly in the absence of well-organised 
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political parties. Moreover, the principle of Separate 
Electorates, far from bemg gradually restricted, is 
being extended to sections which have opposed it’ That 
womoi should get separate electorates mspite of their 
united opposition to them, appears very strange* 
xsniRECT And lasily, indirect Sections to the 

Federal Legislative Assembly wDl 
considerably HTmimsh the influence of the people over 
the legislators. The Joint Parliamentary Committee, 
1934, themselves admitted that “a close and intimate 
contact between a representative and his constituency 
IS of the essence of Teyresentatxve yotemnien#, so that 
the former may be conscious of a genmne responabi- 
hty to those whom he represents, and the latter that 
they are able to influence his actions and m case of 
need call him to account” (Italics mme) But the Com* 
suttee felt constrained, m view of cer tain practical 
considerations, to recommend the system of indirect 
elections as proposed by the Simon Commission. Direct 
ejections would, accordmg to them, be unmanageable 
m view of the large constituencies covering widely 
separated areas., The estensian of franchise accom- 
panying the introduction of the new constitution would 
mate direct Sections admimstrativelj difficult, and the 
problem would assume more serious proportions as the 
n^t to vote was extended farther with the lapse of 
tune. The difficulties involved are summed up in the 
foUoTnng passage — JTVherc a smgle constituency may 
^ more than twice as large m area as the whole of 
Wales, a candidate for election could not m any e^ent 
commend or even present his views to the whde body 
of elfictoss., ^ 'siasasi tfi TOmmamcatioa were 

• Ha- ertadsa cr Om-s- . cral E:«tw»Se e« XU. s7-«3 
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not, as in India, difficult and often non-existent, and 
quite apart from obstacles presented by differences In 
language and a widespread illiteracy; nor could a 
member after election hope to guide or inform opinion 
in his constituency."* 

AN ALTERNA- While recognising these difficulties, 
it must be said that there is one' 
way in which the problem cotdd be soh-ed without 
surrendering the principle of direct election. This can 
be done by increasing the number of members of the 
Federal Assembly, thereby reducing the size of the 
constituencies. Too large an increase in memberslup 
would, no doubt, detract from the efficiency of the 
Assembly as a deliberative body, but the present pres- 
cribed number of 375 cotdd easily be increased to about 
^ hundred, con^derlng that ev^ the United King* 
dom with less than one-eighth of the total population 
of India has 615 members in the House of Commons.- 


coNCLvsiOK It is possible that when the Iran-’ 
chise is ultimately extended to all 
adults, the constituencies may become too large and 
populous to be bandied conveniently, but there does 
not appear to be any intention on the part of British 
Parliament to introduce such an extension in the near 
future, and hence, there is no reason for the imme- 
diate adoption of indirect elections. 


n. Procedure iu the Federul legislature 
1. SUMMONS. MEETING AND PROROGATION 
genIrj^^" Governor-General may, acting 

POWERS. ijj ijjg discretion, summon either 

Chamber to meet at such time and place as he ♦MqV* 

• J. P. C. R«port. VoJ 1 . p. 10» 
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fit. It IS, however, obligatory on him to summon the 
Federal Legislature to meet at least once every year, 
BO that twelve months shall not mtervene between 
the last sitting m one session and the first sittmg 
in the next session The Governor-General may, 
acting m his discretion prorogue either Chamber or 
dissolve the Federal Assembly, the Council of State, 
bemg a permanent body is not subject to dissolution 

2 OFFICERS OF CHAMBERS 

APPOINTMENT The Federal Assembly will have a 

SAUIRY AND ^ j v i. 

REMOVAL Speaker and, in his absence, a 

Deputy Speaker to preside over its 
meetinga Similarly, the Council of State will have a 
President andj. Deputy President They shall all be 
chosen by the respective Chambers from among their 
own members Thus for the first time the Council 
of State will have an elected President They are 
entitled to such salaries as may be fixed by Act of 
the Federal Legislature Any of them may be remov- 
ed by a resolution of the Chamber passed by a 
majority of all the then members of the Chamber, 
provided that at least fourteen days’ notice has been 
given of the intention to move the resolution 

The Speaker, or the President, or a 

person acting as such, has no vote 
in the first instance but has a casting vote m case of 
equality of votes on any issue before the House No 
oDacer or other member actmg.as such shall be subject 
to the jurisdiction of any Court in respect of the 
exercise by him of the powers of regulatmg procedure 
or conduct of business or for maintaimng order * 

• Tot fuacOons and powere of these oJBcers see 


Chapter ni p 60 
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3. OATH. 

Members of either Chamber must, before taking 
their seats, make an oath of allegiance or a solemn, 
affirmation of their loyalty to His Majesty the King 
Emperor of India, his heirs and successors. 

4. QUORUM. 

The mitiiTniim number of members required for 
the carrying on of business, in either Chamber, is fixed 
at one-sixth of the total number of members of the 
Chamber. In the absence of this requisite number it 
is the duty of the Speaker or the President, as the 
case may be, to adjourn the Chamber or to suspend 
the meeting until there is a quorum. 

5. DISQUALIFICATIONS- 

A person Is disqualified for being chosen as a 
member of the Federal Legislature if:— 

(1) be holds office of profit under the Crown la 
India, other than an office declared by Act of the 
Federal Lgislature not to disqualify its holder; or 

(2) he is of unsound mind and stands so 
declared by a competent Court; or 

(3) he is an undischarged insolvent; or 

(4) he has been convicted and found guilty of 
corrupt or illegal practices in elections; or 

(5) he has been convicted of any other offence 
and sentenced to transportation or to imprisonment 
for not less than two years, unless a period of five 
years, or such less period as the Governor-General 
acting in his discretion may allow in any particular 
case, has elapsed since bis release; or 

(6) as a candidate or the agent of a canididate 
for a seat in any legislature, he has failed to lodge 
a return of election expenses within the prescribed 
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time, iiTiifv=;a five years have elapsed, or the Governor- 
General actmg m his discreticai has removed the dis- 
qualification or 

(7) he IS servmg a sentence of transportation 
or of imprisonment for a cnimnal offence 

If any of the above disqualifications is mcurred 
by a person after his election, he ceases to be the 
member of the Legislature 


MEMBERSHIP OF 
TWO CHAMBERS 


No person can be a member of both 
Chambers of the Federal Legisla- 


ture The Governor General, exercismg hzs mdivi- 
dual judgment, shall make rules for depriving a 
person who is chosen a member of both Chambers, of 
his seat m one Chamber or the other 


LONG ABSENCE jf foj. gixty days a member of 
either Chamber is, without per- 
mission of the Chamber, absent from all its meetmgs, 
the Chamber may declare his seat vacant 


PENALTY FOR 
SITTING WHEN 
NOT ENTITLED 


If a person sits or votes as a 
member of either Chamber when 


he is not qualified, or is disqualified, 
for membership he shall be liable in respect of leach 
day on which he sits or votes to a penalty of five 
hundred rupees 


6 SAnAKIES AND AliOWANCES OP MEMBERS 

Members of the Federal Legislature will be en- 
to receive such salanes and allowances as may 
tiynn tune to time he determined by Act of the Fe- 
deral Legislature 
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7. PRIVIIjEGES of members 

FRES DOM OF Subjftct to th© provisiosis of the 
SPEECH. Govenunent of India Act, 1935, 

and to rules and standing orders regulating the pro- 
cedure of the Federal LegislatuTe. the members shall 
hare freedom of speech in the legislature, and trill 
not be liable to any proceedings in any Court in 
respect of anything said or vote giren in the le^sla* 
ture or a Committee thereof. No person is liable in 
respect of any publication, authorised by. either 
Chamber of the legislature of any report, paper, vote 
or proceedings. 

REST^^CTIo^*s The following restrictions on the 
or qj speech are laid down 

in the Act of 1935. 

1. No discussion shall take place in the Federal 
Legislature with respect to the conduct of any judge 
of the Federal Court or of a High Court or of a pro- 
vince or of a Federated State, in the discharge of his 
duties. 

2. If the Governor-General, acting in his discre- 
tion, certifies that the discussion of a Bill or a clause 
or amendment, introduced or proposed to be mored, 
would affect the discharge of hia special responsihl- 
lity for the prevention of any grave menace to the 
peace and tranquillity of India or any part thereof, 
he can direct that no proceedings shall be taken in 
relation to that Bill, clause or amendment, as the 
case may be. 

The other restrictions are such as may be con- 
tained in the rtiles of procedure of the Chambers. 
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8 RWuES OF FROCEDURE 

<ioviiRiioR Each Chamber is to make rules for 

regulating its procedure and con- 
duct of business, but, the Governor- 
General actmg m his discretion, after consultation 
with the President or the Speaker, as the case may 
be, IS to make rules for the following purposes — 

(a) for regulating the procedure m relation to 
any matter which affects the discharge of his fimc 
tions with resjiect to which he is required to act m 
his discretion or to exercise his individual judgment, 

(b) for securmg the timely completion of finan 
oial busmess, 

(c) for prohibitmg the discussion of, or the 
askmg of questions on, any matter connected with 
any State, other than a matter with respect to which 
the Federal Legislature has power to make laws for 
that State, 

(d) for prohibitmg, save with the consent of 
the Governor-General m his discretion, the discussion 
of or the asking of questions on, any matters con- 
nected With — 

fi) relations between His Majesty, or the 
Governor General and any foreign State or 
provmce, or 

fn) the tribal areas, or (ui) the admmistration 
of any excluded area, or 

(iv) any action taken in his discretion by the 
Governor-General m relation to the affairs 
of a province, or 



154 


HOW INDIA IS GOVERNED 


(v) the personal conduct of the Ruler of any 
inflian State OF of a nieinber of the mling 
family thereof. 

^ proceedings in the Federal 
TO BE USED. Legislature fhall be conducted in 
the English language, but the rules of procedure 
shall provide for enabling persons unacquainted, or 
not sufficiently acquainted, with the English langu- 
age to use another language. 

The validity of any proceedings in the Federal 
Legislature not be called in question on the 
ground of any alleged irregularity of procedure. 

9. WaHT OP GOVEBNOR-QENERAl, TO ACDRESS 
AND SEND MESSAGES TO CHAMBERS 

The Governor-General may, acting in his discre- 
tion, address either Chamber of the Federal Legis- 
lature or both Chambers assembled together; and 
may, for that purpose, reqidre the attendance of 
members. He may also send messages to either 
Chamber, and a Chamber to whom any such message 
is sent shall, with all convenient dispatch, consider 
any matter which they are required by the message 
to take into consideration. 

10. RIGHTS OF MINISTEntS, OOXHCSEULORS AND 

ADVOCATEVGENHBAL AS RESPECTS CHAMBERS 

Every Minister, every Counsellor and the Advo- 
tato-Geceral shall have the right to speak in, and 
otherwise take part in the proceedings of, either 
Chamber, any joint sitting or any committee of the 
kgislature of winch he may be named a member. 
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They are entitled to vote only m that Chamber of 
which they are regular members 

Fonctions and Powers of the 
Federal Legtslatnre 

The functions and powers of the proposed 
Federal Legislature are laid down m the Government 
of Ridia Act, 1935 If the legislature exceeds the 
hunts set by the Act, the Federal Court is compe- 
tent to declare such acts as uHrawres The powers 
of the legislature may be c]assine<l under three head- 
mgs —Legislative Powers, Financial Powers, and 
Control of the Executive 

A. Legislative Powers. 

l'^SC01»E OF LEGISLATION 

ranERM, versus in accordance with Federal prm- 
e"ATE ciples, the scope of Federal Legis- 

LEGISLATION tiou including the right to levy 
taxation, is set out so as to be clearly distmgmshed 
from the scope of Provmcial (and State) legislation 
and taxation The distribution of powers between 
the Federation on the one hand, and the provnnces 
and federated States on th© other, has been discussed 
fully m Chapter IV. Here we may only note down 
that the Federal Legislature will, accordmg to that 
distribution, be competent to pass laws apphcable to 
RoAisJs. ItAmtAed States on matters 

mentioned below. 
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IN BRITISH With regard to British IndW’ 

Federal Legislature can legislate on 

ria) all matters mcluded in the Federal 
lative last; 

Ub) on all matters included in the 
rait Legislative List; the provincial legislature 
also competent to pass laws on such matters “ 
,<case a Federal law conflicts with a Provincial 
as respects a matter included in the Conciii^’^ 
Le^ative list, the Federal law prevails, and the 
provincial law is null and void to the extent to which 
it is repugnant to the Federal law. But when ^ 
dieting provincial law, having been reserved fd*" 
signifloatioa of His Jfckjesty. or assent of the ^ver- 
nor-OeneraCi it prevails over the Teheral law tP 
particular province; 

«<c) on matters included in the Provincial 
lative List for the Chief Commissioners' proviA*^'» 

*<d) on matters included in the Provincial 
Legislative List, for Governors’ provinces unde*" ^wo 
special circumstances : — 

•-(i) if authorised by resolutions passe<l ^ 
Chambers of two or more provinces pray- 
ing for such legislation and then subject to 
amendments in those provinces; 

v(ii) if the Governor-General so authorises tbe 
Federal Legislature by issuing a procla- 
mation of Hlmergency and then subject 1° 
previous sanction of the Govetnor-Gen^raL 
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IN FEHERATED With t^gard to the federated 
NATIVE STATES Statfis, the scope of federal 

l^islation IS governed by the terms of the Instru- 
ments of Accession signed by the rulers of the differ- 
ent States There may not, ther^ore, be any imi- 
fomity in this matter Whether a particular Federal 
law appUes to a federated State will depend upon the 
terms of the Instrument of Accession of that State^ 

This scope IS, however, subject to three mam 
Inmtaticois 

ITS CHARACTER Firstlv. the Indian Legislatures 
ElON LAW MAKING being non-sovereign law-mahmg 
son? bodies caxmot affect the power of 

British Parliament to legislate -^or Biitiah India or 
any part thereof, nor can the Federal, or thfe Pro- 
vincial, Legislature make any law affecting the Sove- 
reign or the Royal Family, or the succession to the 
Crown, or the sovereignty, domimon or suzerainty of 
the Crown m any part of ^dia, or the laws of British 
nationality, or the Army Act, the Air Force Act, or 
the Naval Discipline Act, or the law of Prize or Prize 
Courts, or, unless expressly permitted, to make any 
laws amendmg the Gfoveminent of India Act, 1935, 
or any Order-m Council made thereunder 

Thus the Indian Legislatures have clearly sub- 
ordinate law-making powers derived from the Bntish 
Par l i ame nt whose legal supremacy remains inviolate* 
and mtact They have no constituent powers and. 
cannot, therefore, alter the constitution of India 
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THtmaoKS 'wiTO SeconHy, the following provisions 
’•aspect to prevention of dis- 
crimination further limit the scope 
of Federal as well as Provincial Legislation : — 

1. British subjects domiciled in the United King- 
dom cannot be denied the right of entry into British 
Indi a nor could any disability be imposed on them 
in regard to travel, residence, the holding or disposal 
of property, the hol<hng of 'public office or the carry- 
ing of any occupation, trade of profession, in British 
India. 

2. British subjects domiciled in the United King- 
dom, or Burma, and Companies incorporated under 
the laws of the United Kingdom, or Bums, cannot he 
subjected to heavier taction than if they had been 
domiciled in British India, or incorporated under the 
laws of British India. 

3. No ship, or aircraft registered in the United 
Kingdom shall be subjected to any treatment which 
is discriminatory in favour of ships or aircraft regis- 
tered in British India. 

4. Companies incorporated under the laws of the 
United Kingdom and carrying on business in India 
shall be eligible for any grant or subsidy to the same 
extent as is payable to comjutnles incorporated under 
the laws of British India. 

5. Professional and technical qualifications for 
the practising of any occupation, or for camming on 
any trade, or for holding any office, shall not be so 
prescribed by any legislature so as to exclude those 
holding diplomas from the United Kingdom, except 
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with the previous sanction of the Governor General 
in the case of the Federal Legislature, or of the 
Governor in the case of the Provincial Leg^lature 
The Goiemor General and the Governors shall not 
give such sanction unless they are satisfied that per- 
sons who already hold such diplomas would not be 
adversely affected 


These provisions with respect to 
discrimination hold good only so 
long as corresponding discriminatory treatment is not 
shown m the Umted Kmgdom against Lidians or 
Indian Companies. Moreover, these provisions may 
be suspended if after the establishment of the Fede- 
ration a convention is made between His Majesty's 
Goveroment and the Federal Government ensuring 
smulanty of treatment to each other's nationals and 
Compames 


REdPROcnr The maiTi reason for the of 

these provisions was the fear, on 
the part of Bntam, that the British nationals and 
Companies may not receive a fair treatment at the 
hands of Indian legislators An ostensible justification 
for the provisions is that they are based on the 
principle of "reciproaty ” But "the number of Indians 
residmg m the Umted Kingdom and the number of 
Indian Compaiues domg business there is so negligible 
compared to the huge Bnbsh vested mterests in India, 
whether m the Services or in the capital mvested m 
trade or shipping with India and m industnes and 
plantations m India, that reciprocity m such condi- 
tions is at best a painful joke "* 


CbJatamanl «nd lusaal Indl* a OonatltnUoB at Wort, v £2. 
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GOVERNOR- And thirdly there is a general 

STOP power vwted in the Governor- 
DISCUSSION. General by which he can stop pro- 
ceedings in the legislature wth 
respect to any Bill, clause, or amendment, if he 
certifies that the discussion of such Bill, clause or 
amendment wcruld affect the discharge of his special 
responsibility for the prevention of any grave menace 
to the peace or tranquillity of India, or any part 
thereof. 


NATURE or THE Subjcct to thfi limitations set out 
UMiTATioNa above, the Federal Legislature has 

power to make laws for British India and the fede- 
rated Native States. The first limitation is a symbol 
of India’s political subordination: the second limita' 
tlon is calculated to tie the bands of the legislature in 
matters of commercial policy and breathes an un- 
pleasant note of suspicion and the last is in the nature 
of a reserve power in the hands of the Governor- 
General to check the introduction or passage of 
undesirable legislation. 

2. LEGISLATIVE PROCEDURE 

The following basic principles of legislative pro- 
cedure, to be followed in the Federal Legislature, are 
laid down by the Government of India Act, 1P35. The 
details are to be filled by rules made under the Act 


PREVIOCS 
SANCTION OP THE 
COVERNOR- 
CENZRAL. 

vioue sanction 
discretion 


The following kinds of Bills or 
amendments cannot be moved in the 
Federal Legislature without the pro- 
of the Governor-General in his 


Any Bills or amendments affecting 
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(a) any Act of Parliament extending to British 
India, or 

(b) any Govemor-Generars or Governor’s Act 
or Ordinance issued by them, in their dis- 
cretion, or 

(c) any matters in which the Governor-General 
IS required to act in his discretion, or 

(d) any Act relating to any police force, or 

(e) the procedure for criminal proceedings in 
which European British subjects are con- 
cerned, or 

(f) the grant of relief from any federal tax on 
income m respect of income taxed or tax- 
able in the United Kingdom , or 

Subjecting 

(g) persons not resident m British India, or 
Companies not wholly working in British 
India, to greater taxation than persons 
resident in, and Companies wholly controlled 
and managed m, Bntisb India 


BROAD PRINCIPLES A Bill, oth^ than a Financial Bill. 

OF PROCEDURE _ . tv i. » 

may originate m either Chamber A 
Financial Bill must originate m the lower Chamber A 
Bill becomes an Act if it is passed by both Houses of 
the Legislature and is assented to by the Governor- 
General A Bill 13 deemed to have been passed by the 
two Chambers of the Legislature if it is agreed to by 
both Chambers, either without amendment, or with 
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such amendments only as are agreed to by both 
Chambers. ’ 

D I3ACR EEJ1ENT If a Bill passcd by one Chamber is 
rejected by the other Chamber, or 
the Chambers have finally disagreed 
as to the amendments to be made in the Bill, or if 
more than six months elajse from the date of the 
reception of the Bill from the other Chamber without 
the Bill being presented to the Governor-General for 
bis assent, the Governor-General, acting in his 
discretion, may call a joint sitting of the two Cham- 
bers. Such a joint sitting may be convened by the 
Govemor-Geneial even if there has been no rejection 
or final disagreement as to the Bill between the two 
Houses or even if the said period of six months has 
not elapsed, if U appears to him that the Bill relates 
to finance or to any matter which affects the discharge 
of his functions in which be is required to act in his 
discretion or to exercise his individual judgment, and 
that there is no reasonable prospect of the Bill being 
presented to him for his assent without undue delay. 
At such a joint sitting, the President of the Council 
of State takes the chmr. If at the joint sitting the 
Bill is carried with such amendments as are agreed to 
by a majority of the total number of members of both 
Chambers present and voting, it shall he considered 
to have been passed by both Chambers. 

3. l-EGISLATIVE POWERS OF THE GOVERNOR- 
GENERAL 

SSn,ATm;3. ™ 

CnamberB. it is to be presented to 
the Governor-General who may, acting in his discre- 
tion, do any of the following - 



THE FEDERAL LEGISLATURE 16S 

<1) he may assent m His Majesty’s name to fce 
Bill, m which ease the Bill becomes an 
Act, or 

(2) he may vnt hTidld asse nt, m which case the 
Bill lapses, or 

(3) he may return the Bill to the Chambers vath 
message requestmg that they wil l reconsider 
thfe Bill, or some of its provisions, and will, 
m particular, consider the desirability of 
mtroducing any such amendments as he may 
recommend, m this case, the Chambers shall 
reconsider the Bill accordingly and present 
it agam for the assent of the Governor- 
General, or 

(4) he m&y j-flfterve the Bill for the signidcation 
of His Majesty’s pleasure thereon, such a Bill 
^cornea an Art if qnthm twplvfr-mr»T.fViQ 
oTite presentation to the Governor-General, 
the latter announces by public notification 
that His Majesty has assented thereto 


-^y assented to by the Gover- 
nor-General may be disallowed by 
His Majesty within twelve months from the date of 
the Governor-General's assent 


POWERS Tte (^yemor-Gooeral is thus snued 
or CHECKING With full powers to prevent the pas- 
LEGISI^TION sage of any law which he considers 
undesirable without assignmg any 
reason And an Act duly assented to by him may be 
^aside by His Majesty. The authority of the Cham- 
^ may, therefore, be rendered completely nugatory 
by frequent exercise of such powers 
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goTCwjoR- The Governor-General can not only 

POWERS OF . veto undesirable legislation, but has 
NECE3SART rIso been empowered to enact legis- 

lation on his own authority without 
obtaining the necessary approval of the legislature. 
He may in the first place, issue Ordinances when the 
Federal Legislature is not in session; secondly, he may 
issue Ordinances at any time with respect to certain 
subjects; and thirdly, he may enact permanent laws 
in the shape of the Govemor-General’s Acts. 

(a) ORDINAIJCE DURING TirE RECESS OP THE 
LEGBSLATURE 

TIME AMD MANNER jf at any time when the Federal 
OP ISSUE. Legislature is not in session, the 

Governor-General considers it necessary to take im* 
mediate action, he may promulgate an Ordinance. He 
is expected to issue such an Ordinance on the advice 
of his Ministers, hut to that there are two exceptions. 

1. If the Ordinance relates to any subject which 
would have required his previous sanction if it bad 
been embodied in a BiU, the Governor-General shall 
exercise his individual jadgment. 

2. If he would have deemed it necessary to 
reserve a Bill containing the same provisions for the 
signification of His Majesty, he shall not issue it with- 
out instructions from Bis Slajesty. 


DURATION. Sucjj Ordinance has the force of 

an Act of the Federal Legislature, 
and shall bo laid before both Chambers of the Federal 
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Legislature It automatically ceases to operate at 
the expiration of six weeks from the reassembly of the 
Legislature, or even before the expiration of that 
period, if resolutions disapproving it are passed by 
both Chambers It may also be disallowed by His 
Majesty, or may be withdrawn by the Governor- 
General 

CONSTITUTIONAL This type of ordinance is merely in 
siGNincANCB nature of an expedient to enajile 

the Executive to secure an urgent piece of legislation 
when the legislature does not happen to be m session 
Since it IS normally to be promulgated on the advice 
of the Mimsters, and is of short and lunited duration 
and IS liable to be turned down by an adverse vote of 
the legislature, it cannot be regarded as derogatory to 
the powers of the legislature, except in a strictly 
technical sense 


(b) ORDINANCES ISStJED AT ANT TIME WITH 
RESPECT TO CERTAIN SUBJECTS 

This type of Ordmance is, however, more import- 
ant as it constitutes a definite breach m the legislatn^ 
powers of the two Chambers It is of a different nature 
and serves a different purpose from that of an Ordi- 
nance issued during the recess of the legislature 


0P?s^ MANNER If at any time, (that is, even when 
the Federal Legislature may be 
in session) the Governor-General is satisfied that 
Jor the discharge of any of hts functions in so far as 
he IS required to act in his discretion or to exercise 
his individual judgment immediate action is necessary, 
he may w his discretion promulgate an Ordmdnce 
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DURATION. Such an Ordinance has the same force 
as Act of the Federal Legislature and 
continues in operation for any period, not exceeding 
six months, that may be prescribed in the Or d i nan ce. 
The Governor-General can, by issuing a subsequent 
Ordinance, extend the original ordinance for a further 
period, not exceeding six months. It may be disallow- 
ed by His Majesty or withdrawn at any time by the 
Governor-General. If it is an Ordinance extending a 
previous Ordinance for a further period, it is to be 
communicated to the Secretary of State and is to be 
laid before each House of Parliament. 
coNSTiTonoNAi. The Governor-General's power to 

SIGNIFICAKCE. . ... 

issue such ordinances vitally affects 
the authority of the Fedecd legislature. These Ordi- 
nances may be issued even when the Chambers are is 
session and without so much as consulting the 
Ministers or the legislature which cannot terminate 
them by passing adverse resolutions. Besides, these 
Ordinances are of a much longer duration than those 
issued during the recess of the legislature. It must, 
however, be noted that such Ordinances fjin be pro- 
mulgated only with regard to matters in which the 
Governor-General is required to act in his discretion, 
or to exercise his individual judgment. This would 
give the impression that the field of their operation 
would be narrow. But there are so many matters in 
which the Governor-General is required to so act, 
that this need not be any material limitation on hla 
power. For example, the vague and general phraseo- 
logy of the Special Responsibilities of the Governor- 
General, in the dischaige of which he is to exercise his 
individual judgment, would be enough to bring almost 
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any conceivable thing within the scope of these Ordi- 
nances Prevention of any grave menace to the peace 
and tranqniUity of India, the safeguarding of the finan- 
cial stability and credit of the Federal Government and 
the safeguarding of the legitimate interests of 
minorities not to mention the others, would offer an 
almost unlimited scope for the mcercise of this power 

The only legal restriction on the Governor-Gene- 
ral, m this respect is the necessity of communicating 
with his superiors, the Secretary of State and the 
British Parliament, That could not be regarded as 
adequate by the Chambers of the Federal Legislature 
and by those whom they represent. 

(e) GOVERNOR-GENERAL S ACTS 

The Governor-General can also enact permanent 
laws by pa sing Govemor-GeneraVs Acts 

HOW xf, at any ttme, that is, even when 
the Federal Legislature is in session, 
it appears to the Governor-General that for the pur- 
pose of enabling him to discharge his functions tn so 
far as he is required to act tn his discretion or to 
exercise hts individual judgment^ it is necessary to 
secure legislation, he may, tn his discretion, by mes- 
sage to both Chambers, explain the circumstances 
necessitatmg such legislation and, either enact forth- 
tottft a Governor General’s Act, or attach to his 
message the draft of the Bill which he may convert 
Into such Act after the mqnration of one month, with 
such amendments as he may deem necessary Before 
doing so, be shall consider any address which may 
have been presented to tisa va by 

either Chamber withm that period of one month 
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DURATION. A Governor-General's Act shall have 

the same force and effect as an Act of the Federal 
Legislature. It is law not for any limited period, but 
‘permanently. It may, however, be disallowed by His 
Majesty. Eveiy Governor-General's Act shall be 
communicated forthwith to the Secretary of State and 
shall be laid by him before both houses of Parliament 
CONSTITUTIONAL power of the Governor-General 

SIGNTFTCANCE “ , , ■ i x- -xt. 

to secure permanent legislation with 
a mere stroke of the pen without any consultation with 
the Ministers and, if he so desires, without any discus- 
sion in the legislature, even when it may be in session, 
is a remarkable feature of the new constitution. 

4, CONCLUSION 

gg^sNOR- The whole picture of the U^lative 
OMNiPornNCE powers of the Federal Legislature, 
as prescribed by the terms of the 
constitution, brings out the utter helplessness of the 
Chambers. Provisions regarding prevention of discri* 
mination, necessity of obtaining Governor-General’s 
previous sanction, thfe Governor-General’s right to 
stop any discussion, the Governor-General’s powers of 
withholding assent to any Bill, or reserving it for the 
signification of His Majesty, or returning it to the 
Chambers for reconsideration — all these reduce the 
Chambers to a position of distinct subordination. On 
the other hand, the Governor-General by checking 
legislation, in the above-mentioned ways, or by issuing 
Ordinances and enacting Acts may easily dominate the 
Federal Legislature in the sphere of law-making. 

B. Financial Powers. ’ i ' 

The powers of the Federal Legislature over 
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finance relate to the raxsmg and spending of the re- 
venues of the Federation 
1 RAISING OF REVENUES 

T^^A^cIAl. BiLu The Federation can levy taxes, on 
matters included in the Federal 
Legislatiie List.* All proposals for the raising of 
revenues are embodied m the form of B^ancial Bills 
which cannot be introduced or moied except on^the 
recommendation of the Governor General Such Bills 
must onginate in the Lower House and after havang 
been passed bj that House are presented to the Upper 
Chamber The remaming procedure governing the 
passage of such Bills is the same as in the case of 
other Bills, the Gov'emor General having the same 
powers as be has with regard to other Bills Since all 
finanaal^proposals must secure the recommendation 
of the Governor-General, private members will hate 
no initiative m the matter This is m accordance with 
the established practice of most of the parliamentary 
governments, 

2 CONTROL OVER EXPENDITURE 

Every jear, toe Governor-General is 
STVTEiiENT to lay before both Houses of the 
Federal Legislature an Annual 
Fmancial Statement, popularly known as the Bud get 
It IS "a statement of the estimated receipts and ex- 
penditure of toe Federation and is to -show separately 
(1) sums required to meet expenditure which is de- 
clared by the Government of India Act, 1935, to be 
chorpcd on_the revenues of the Federation, and (2) 
sums requlred ~to m eet otheF ex^nfliture proposed to 
bft.madfti^,ryum*hft:a*e>vuuubTfi.^lifteT'ehenftrQn 

>3 Vrterri WcTTbucs «r» dbcijssed la Chapter 
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ciwROKj The following expenditure is de- 

EXPENtsTTOE. Glared to be charged on the revenues 
of the Federation • 

(1) The salary and allowances of the Governor- 
General and other expenditure relating to his office. 

(2) Th6 salaries, allowances, etc., of the Federal 
Council of Ministers, Counsellors, the Advocate^Gene- 
ral, the Chief Commissioners, the Financial Adviser 
and his staff, and the Judges of the Federal Coimt 

(3) Expenditure on Defence, External Affairs, 
Tribal Ar6as and Ecclesiastical Affairs.* 

(4) Debt charges for which the Federation is 
liable, Includiiig interest, sinking fund charges, etc. 

(5) The sums payable to His Majesty in respect 
of expensed (ncurred in discharging the functions of 
the Crown In its relation with Indian States. 

(6) Any grants for purposes connected with the 
admmlstnftloo of ^‘excluded areas” in a province. 

(7) Any sums required to satisfy any judgment, 
decree or award of any Court or arbitral tribunal. 

(8) Any other expenditure declared by the Gov- 
ernment of India Act, 1935 or by any Act of the Fede- 
ral Legislature to be so charged 

An^ questioa whether any proposed expenditure 
falls within the class of expenditure charged on the 
revenues of the FederaUon is to be decided by the 
Governor-General in his discretion. 


Discussioit. The Budget, when presented in the 
f two Houses, may be discussed by them 
but only that part of it which is not declared charged 


■PrQTldol tiut the eoni 

CB ecctiAlaeUal sBktn »h«]I 

cxeluetre ot tnultn eherrce- 


•o ehartrd la reepect of (xpeodltun 
DOt exceed fortr-two ixkhj ot rureea. 
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is to be subiaitted to them in the form of demands fpr 
grants to be voted upon' by them. The charged e^en- 
diture is entirely nan-votable. Two heads of charged 
expencUtnre, namely, the salary and allowances of the 
Governor-General and other expenditure relating to 
his office, and the sums payable to His Majesty for ex- 
penses incurred in discharging the functions of the 
Crown in its relation with Indian States, may not 
even be discussed. 

DEiiAims FOR Estimates of expenditure, other than 
GRANTS. charged, are to be submitted in the 

form of demands for grants to the Federal Assembly 
and thereafter to the Council of State. No demand for 
a grant can be made except on the recommendation of 
the Governor-General. Either Chamber has power to / 
assent or to refuse to ass^t to any demwd, or to 
assent subject to a particular reduction in the amount 
demanded— there being no ^wer in their hands to 
increase day demand. If a demand is refused .by the 
Assembly, it is not to be presented to the Council of 
State uiJess the Governor-General so directs; and 
where the Assembly has reduced a grant, only the 
demand for such r^uced grant is to be submitted to 
the Council of State. If the two Chambers differ.with 
respect to any demand, the Governor-General shall 
summon the tsro Chambers to meet in a joint sitting, 
and the decision of the majority of the members pre- 
sent and voting shall be the decision of the Chambers. 

If the Chambers have not assented to 
any demand for grant, or have assent- 
M subject to a reduction in the amount, the_Govemor- 
General my rw^esuch grants i f in h i 5 l>pmlQD the 
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refusal or reduction would affect the due discharge of 
ajiy of his Special Responsibilities. 

SUPPLEMENTARY The Govemor-Gcneral may also cau^ie 
to be laid before the two'Hous^ any 
supplementary statement of expendi- 
ture, if it becomes necessary in any fir.ancial yeir; 
and the tame provisions which apply to the al 
Financial Statement would apply to it. 

3. CONCLUSION 

IMPOTENCE OP The Federal Legislature will have no 
THE LEGisLATCRE. jjj i^iging rcvenues. Its 

power of control over expenditure will be confined 
only to expenditure which is not charged on the 
revenues of the Federation. Since ti)e items declared 
charged would easily cover about three*fourtbs of 
the total expenditure, the scope of intervention by 
the Legislature is considerably restricted. More- 
over, the right to vote on demands for grants has 
been extended to the Council of State. This is not 
only not in conformity with practice in other 
democratic countries, where it is regarded as a special 
privilege of the lower or popular Chamber to control 
expenditure, but is actu^y a retrograde step even 
in the case of India, for, under the existing consti- 
tution, only the Legislative Assembly is competent to 
vote on demand for grants. But, most important of 
all, even when a demand has been refused or reduced 
by the Legislature, the Governor-General’s powers 
of restoration are complete. Special Responsibilities, 
as we have seen, are so generaUy worded that the 
Governor-General need not have any diflSculty in 
restoring any grant 
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A SKRIOU3 It IS not difficult to prophesy that tbo 
i^miTATXON extremely restricted power of th& 
.Legislature over expenditure may well prove to be, m 
practice, the most senous limitation m ensurmg a pro- 
gressive administration and m securing the responsi- 
bility of the Executive to the Legislature 

C. The Relation of the Federal Executive to the 
Federal Legislature 

We now come to the control which the Federal 
Legislature would exercise over the Federal Executive. 
THE RESERVED The Exccutive authority of 

Federation is to be exercised by^tbe 
Governor-General partly in his dis- 
cretion, partly on the advice of his Council of Ministers, 
and parUy in his individual judgment Whenever the 
Govemor-G€neral'‘acts in his discretion or exercises 
his individual judgment, he is responsible only to the 
Secretary of State and through him to the Bntish 
Parliament, the Federal Legislature having absolutely 
no means of control over him. The only part of ad- 
ministration m which the Legislature can possibly 
have a determining voice Is the sphere in which the 
Governor-General acts on the advice, of his Council of 
Min isters Thus a very large field is at once removed 
from fEe' possibility of conti-ol by the Legislature 
Departments of Defence, External Affairs, Ecclesiasti- 
Affairs, and Tribal Areas will be administered by 
the Governor-General m his discretion, similarly, 
there are a number of other functions too numerous to 
mevAica, In whitih Hie Govemor-General is required to 
act m his discretion 
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Then again there are matters in whiih 
the Governor-General is to ^ercisa 
his individual judgment;, these again 
axe too numerous to mention but the 
most important and far-reaching among these ^ the 
Special Reaponsii^ties vrtth which the Governor- 
General has been charged. The wording of these 
Special Responsibilities is so vague and dastic that the 
Governor-General may well reduce the status of the 
Ministers to that of mere advisers, but about that it is 
difficult to dogmatise, as all woiild depend upon the 
growth of healthy conventions. We should, however, 
notice that there is nothing in the letter of the consti- 
tution to compel an unwOling Govemor-G«ieTal to 
accept Ministerial advice evmt in the "Transferred” 
half of the Federal Govenun^t 

— Acting on the assumption that a 
szspo.vsau; to certain sphere of administration 
THT uMisnATUKE? vrould be normally nnder the con- 
trol of the Ministers, the next 
question would be; how far will the Ministers them- 
gelves be responsible to the legislature? The Ministers 
are appointed by the Governor-General, and bold 
office during his pleasure; he distributes work 
among them, presides over their meetings and 
makes rules for the mor« convenient transaction of 
the business of government. Legally, there is 
nothing to show that the Ministers would be respon- 
...aie to the le^alature, except in so far as their salaries 
axe fixed by Act of the Federal Legislature. It may 
at once be admitted that "Ministerial responsibility is 
not itself a form of govenuneat which can be created 
or prevented at will by the clauses of a Statute, so 
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much as a state of relationships which tenfls to grow 
up in certain circumstances and under certain forms 
of government. It follows that a Coistitution Act 
cannot legislate agamst rmnistenal responsibility at 
the Centre, if its other provisions, or the facts of the 
case, are such as to encourage the development of such 
responsibility"* Hence, the absence of any direct 
legal provision for ministerial responsibility to the 
legislature may not be considered serious t But, at the 
same time, it must be noted that there is nothmg m 
the Constitution which would give to the Legislature 
even indirect control over the executive The prmciple 
of ministerial responsibility may not be capable of 
bemg embodied m a Statute, but m every parhament- 
ary country, the responsibility of the executive to the 
legislature is secured by several indirect means Tor 
example, the legislature can refuse to pass any laws 
required by the executive or, can insist on passing 
eeitam laws inconvenient to the executive, it can re- 
fuse, or reduce the amounts of, certam demands for 
.grants, thereby making it impossible for the executive 
to carry on, it can reduce the salaries of Ministers 
or carry a vote of no-confidence against the Ministry 
As a rule, it is not necessary for the legislature m 
democratic, countnes to express itself so emphatically 
agamst the executive, the latter takes the slightest 
hint of disapproval of the legislature and feels called 
upon to resign In India, the Governor-General is 
■armed with full powers to check any undesirable 
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legislation or to secure the passage of laws not sanc' 
tioned by the legislature; he can restore any grants 
refused, or reduced, by the Chambers, thereby 
enabling the Ministers to carry on. The salary of a 
Minister cannot be varied during his term of office 
and whether legislature will be able to develop the 
convention of securing the dismissal of Ministers by 
carrying a vote of censure against them remains to 
be seen. 

ANALOGT OF THE In the provinces, where powers cor- 
PRO VINCES. responding to those given to the 

Governor-General have been given to the Governor, 
the Ministers have been completely responsible to the 
le^slature. It may, therefore, appear ttat a jhoilar 
practice would grow at the Centre. There are, how- 
ever, two additional considerations, in the case of the 
Federal Government which may change the entire 
position. There is, firetly, the necessity of.promoting 
harmonious relations between the Counsellors and the 
Ministers, and if the experience of the working of 
dyarchy in the provinces is to be any guide in this 
connection, the Ministers may come to regard them- 
selves as mere advisers, and may learn to seek the 
support of an omnipotent Governor-General. This 
tendency is likely to be strengthened by the,.second 
consideration namely, the inclusion of “Representa- 
tives” of States in the Council of Ministers. These 
nominees of the Rulers are only likely to further 
weaken the posiUon of the progressive element in the 
CounciL It is not, therefore, unlikely, that Ministerial 
responsibility to the legislature may not take any firm 
root in the constitution, and the Governor-General 
may reduce the legislature to a mere debating society. 
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At the most, partial respon^hiUty with safeguards 
may develop. 

In conclusion, the following admirable summary 
of the whole position, in th\s regard, may he given in 
the words ‘of Prof. A, B. Keith, who says, "In the 
-' Federal Government also the semblance of responsible 
government is presented. But the reality is lacking, 
for the powers in defence and external aUairs neces- 
sarily, as matters stand, given to the Governor-Gene- 
ral limit ritally the scope of ministerial activity, and 
the measure of representation given to the rulers of 
Indian States negatives any possibility of even the 
beginnings of democratic control. It will be a matter 
of the utmost interest to watch the development of a 
form of government so unique; certainly, if it operates 
successfully, the highest credit will be due to the poli- 
tical capacity of Indian leaders, who have infinitely 
more serious difficulties to face than had the colonial 
statesmen who evolved the sj^tem of self-government 
which has now culminated in Dominion Status."* 
(Italics mine.) 

IV. Failure of Federal Conslltntional Machinery 
EEflJE ^ any^ftmejthe Govemor-(3eneral 

is satisfied that a situation, has 
arisen. in which the government of the Federation 
cannot be carried on in accordance with the provisions 
of the Government of India Act, 1935, he may, acting 
in his discrete, issue a Proclamation and thereby 
declare that his functions shall, to such extent as may 
be specified in the Proclamation, be exercised by him 
in his discretion and assume to himself ail or any of 

• ^ B Keith A CoiuUtutloiul Iliatory of India, Preface 
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the poicers of any Federal body or authority except 
those of the Federal Court 

DURATION. ' Such a Proclamation shall bej:onit 
municated forthwith to the Secretary of- State and 
be laid by him before both Houses of Parlia- 
ment. Such a Proclamation may_be_ revoked _or 
varied by a subsequent Proclamation and shall cease 
to operate at the expiration of six months; but the 
two Houses of British Parliament can, by passing re- 
solutions approving the continuance in force of such 
Proclamation, extend its life, by a period of twelve 
tnnntha at a time, to a maximum period of three years. 
After that, the Proclamation shall cease to have effect 
and the Govenunent of the Federation shall be carried 
on in accordance with the other provisions of the 
Government of India Act, ld35, subject to any amend- 
xoents made by Parliament. The language of the Act 
would give the impression that such a Proclamation 
might be in force for a little less than three years, 
and then if it is withdrawn for some time, it may 
again be in force for another lease of three years, and 
so on. 


DURiNo^^° ^ Governor-General assumes to 
PERIOD. himself any powers of the Federal 

Legislature, any laws made by him shall, subject to 
the terms thereof, continue to have eff^ until two 
years have elapsed from the date on which the Procla- 
mation ceases to have effect, unless sooner repealed or 
re-enacted by Act of the Federal Legislatiu-e. 


in Ms discretton is the sole judge of 
the emergency ^eo^itating the SUspcnsion~of a 
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tile entire constitutional machinery and of the extent 
of the powers he may assume to himself He can 
contmue m the exercise o£ such powers, with the 
periodical approval of British Parliament, for not 
more than three years It would place the Governor- 
General in a position of supreme control over the 
entire legislative and admmistrative machmery, un- 
fettered by any constitutional trammels 



CHAPTER Vn. 


A CRITIQAIi ESTDIATE OF THE ALL-INDIA 
FEDERATION 

The All-India Federation, as proposed to be 
established under the Government of India Act, 1935, 
has been analysed and discussed in the foregoing 
pages. It now remains to look at the plan as a Whole, 
and bring out its salient features. 

TmiEE BASIC The basic principles of a federation, 
namely, rigid distribution of powers, 
supremacy of a written and rigid 
constitution and the establishment of an impartial 
tribunal are all in the main found in the proposed 
All-India Federation. But, there are several tmique 
features of the scheme, which deserve consideration. 
NOT A voLtTirrAP.T 1 . Federations are, as a rule, formed 
DENT STATUS vojwniar«y by inoepenacnr or auto- 
nomous States desirous of coming 
together for certain common purposes. In this case, 
there are no “independent” States, nor is the act of 
federation “voluntary.” The different- provinces in 
British India have all along remained subject to the 
control of the Government of India which in turn is 
responsible to the Crown through the Secretary of 
State and the British Parliament; they have not been 
given any option to join the Federation; it is com- 
pulsory for them to do co. The Indian Native States. 
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though given the option to Mcede to the Federation, 
cannot he regarded as independent, as they are subject 
to the nghts of Paramountcy vested m the Crown 
and exercised on his behalf by the Viceroy So in a 
sense, British Ind^ and the Native States are already 
under the /• ommon political subjection of the British 
important matters like Defence, External Affairs 
etc , are already regulated by a common authoritj , 
namely, the Government of India Moreover, the 
scheme of Federation has not been framed by the 
umts themselves, on the contrary, their people have 
Tiad no effective voice in the framing up of its terms 
(Which have all been worked out by the British Par- 
liament. There is, therefore, a strong feeling that 
Federation is being “thrust” on us and India is being 
denied the right of self-determination “Sovercigntv 
of the People” which is the basis of the Federal 
Constitution of the Tlmted States of America has, m 
India, given place to the Supremacy of British 
Parliament. 


P f ■ 2 The All-India Federation would 

BREASNC-OP , 

be an instance of a Unitary State 
converted into a Federal one, so far at least 
British India is concerned Whereas m the case of 
other federations, separate States come together "and 
federation serves as a process of umtmg them* or 
■brmgmg them closer, in case of British India it will 
be a process of breaking up, as the provinces have had 
to be reconstituted as autonomous units with powers 
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over a certain defined sphere guaranteed by the 
constitution. This is likely to foster cgotrifufa l 
tendencies and put a premium on provincial and local 
lo5faIties, thereby endangering the national solidarity 
of the country. 

tnspAnA.Tn 3^ 'jhe forming the Federation. 

SEDEaAi. uNira well*defined cultural groups 

with definite affinities of language and tradition but 
are the product of accidents of military conquest and 
administrative convenience. The tmits also differ in 
size, and population in a d^;ree which is unprece- 
daitcd. In fact, this has led to the surrender of a 
normal feature of the composition of the Federal 
Legislating, namely, the equality of status and repre- 
sentation in the Upper Chamber. 


4. Ihere is jjo provision for a, com* 
mon dticmsbip for the p^ple ot 
British India and those of the Federated States. The 
former are subjects of Ks Majesty while the latter 
are subjects of their respective rulers of States; their 
basic civic rights are^not, therefore, the same. The 
subjects of several Nathre States do not in practice 
enjoy even the minimum civic rights and privileges 
which are considered indispensable in every civilised 
State in modem times: they are still entirely at the 
mercy of their rulers many of whom still stick to 
some form of ‘personal’ govemmeaL 


miiforralty in the 
rgPEiu ii scope of federal legislation appU- 

JWTERVEwnoK. cable to the different federal uniti 
' . The powers of the Federation with 

regard to the different provinces will be the ggTvio but 
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the ertent to ^hich federal legislation will apply to 
Fed'^rated States will depend on the terms of the 
Instrument of Accession of each particular State 
Only m those matters which the Ruler has agreed to 
recogmse as Federal subjects will it be possible for 
the Federal Legislature to legislate for that State 
Unless care is taken before-hand and a certam 
standard of uniformity is enforced by His Majesty, 
prior to the Instrument of Accession of a State the 
position may well be chaotic and bewildermg, for a 
federal law apphcable to the provmces may be appli- 
cable to some States but not to others 

rowEM^JivEN TO ^ Contrary to the practice of other 
THE GOTEKNOR federations where residuary powers 
G12IERA1-. are given either to the Federation or 

to the Provmces the present scheme 
gives the power to the GovemorGeneral to decide, 
m his discretion, whether a particular po^w, not 
mentioned m any of the three Legislative lasts, should 
belong to the F^eration or to the Provmces Though 
It does not at present appear that this power of the 
GovemorGeneral will be of any great practical 
Eigmficance as care has been taken to mclude all 
possible subjects m one or the other list, the pnnciple 
of giving residuary powers to the Governor General 
is objectionable It makes the executive authonty of 
the Federation— instead of the Constitution— the 
supreme power 

India Federation is imique 
m so far as it seeks to bnng together 
of varymg pohtical status and character The 
Bntish Indian provmces _with semi-democratic msti- 
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tutions are to be yoked to States most of which are 
ruled despotically, without any internal constitutional 
check on the Rulers. Some of them are still organised 
on patriarchal and feudal lines. This m isalliance 
between “people” rapidly approaching the goal of 
self-government and the “mlers” accustomed to 
expect and exact unquestioned loyalty and obedience 
may well prove a drag on the constitutional develop- 
ment of British India. There is, however, a remote 
chanoe of Federation exercising a progressive influ' 
ence on the backward States which might in course 
of time come to feel the impact of new ideas. In 
fact, this “danger” is regarded as real by some rulers 
whose attitude towards the Federation is, on that 
account, lukewarm. 


NOT^^ 8. The method by which the fede* 
REraESENTED. rated 'States are to he “represent* 
ed” in the Federal Legislature Is 
undemocratic and completely ignores the existence 
of the peopfe of the States. While the representa- 
tives of British India are to be elected, those of the 
States are to be nominated by the Rulers, the people 
having no legal voice in their selection. These nomi* 
ilees, dependent entirely on the will of the Rulers, 
may well play the part hitherto played by the nomin- 
ated members of the Central Legislature. A reaction* 
ary group of this nature may even prove to be a 
rallying pomt of all conservatire elements and may 
thereby 'constitute itself into a Btumbling block In the 
way of raformist legislation and the formation of a 
stable and progressive ministry. 
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INDIRECT 
KDECnONS AND 
COMMUNAli 
ELECTORATES. 


9 The composition of the Federal 
Assembly leaves much to be desir* 
ed Besides the representation of 


the federated States who will be the nominees of 
the Rulers, the representatives of British India will 
be indirectly elected on the basis of separate or com 
munal electorates Both these are undoubted evils 


and will materially detract from the popular and 
representative character of the Assembly Separate 
electorates will perpetuate and extend the scope of 
communal differences Indirect Flections will destroy 
the direct responsibihlty of a legislator to the people 
and give nse to an unhealthy growth of clKJues 
among the Provmcial Legislators who wiU elect the 
members of the Federal Assembly In other federa- 
tions, the Lower House is looked upon as repreeent- 
mg the people of the Federation, as a whole, and 
therefore, the elections are direct, while the Uppi» 
House is regarded as the custodian of the equality of 
status of the different federal units, and hence, elec- 
tions to it are indirect In India exactly the reverse 
of this has been adopted. 


10 The proposed Federation does 
POWER not transfer any substantial power 

to the people" The FederalTIegisla- 
ture will not only not be properly constituted but will 
have very hmit^ powers Its control over legisla- 
tion and finance would at every step, be counter- 
balanced by special powers vested m the Governor- 
Gereral who can withhold bis assent to any legisla- 
tion he considers undesirable or issue temporary Ordi- 
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nsinces or pass GoveraorGeiieral’s Acts without so 
much as consulting the Legislature; he can restore 
any grants not sanctioned by the legislature. The 
povrer of the purse win not thus be legally vested b. 
the peoples’ representatives. In the sphere of admin- 
istration, one important half of the Federal Go\*ern- 
ment will be entirely 'reseia'ed' and administered by 
the Governor-General in his discretion; in the other 
the Governor-General as to act cm the advice 
Of lus Ministera unless any of his Special Respon* 
mbdlities is involved, in which case he exercises his 
ifldiwdual judgment. These Special Responsibilities 
are so wide and all emhradng that it would be diffi- 
cult to assert that any real power would bs trans- 
ferred to the Ministers. Moreover, the derelopmeat 
of ministerial responsibility to the legislature also 
remains to be watted. The control over the Federal 
Government by the Le^slature appears to have been 
riddled with so many reservations and safeguards in 
the nature of special powers gi\-en to the Governor- 
General that it appears that the latter will be c//cO 
five head of the Federal Government, with a sum of 
powers unprecedented in the history of any Con- 
stitutional Government. 

Ko^rw^To - Lastly, there is no means whereb y 
CONSTITUTION. the people ’ of thig country’ can, 

directly or through the legislator, 
secure the amendment of any provisions of the con* 
stitutien. The Government of India Act, 1935, can 
be amended or altered only by the British Pariia- 
ment; thus the people of this country, unlike the 
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people of other federations, have right to decide 
the changes that may be necessaiy for the better 
government of the country. In every case, it is 
necessary to move th'e British Parliament as the 
Indian legislatures have no “constrturat” powers. It 
must be admitted that the technical poation of fede- 
rations within the British Empire being subordinate 
to all amendments of the constitution. But, whereas 
British Parliament is necessary to give legal validity 
to all amendments of the constitution. But, whereas 
in case of Canada and Australia, Parliamentar 3 r 
sanction is only a formahty and is never withheld, in 
In dia it is a reality in as much as the Indian Legis- 
lature cannot' even propose amendments except in 
certain minor cases specified by the Government of 
India Act, 1935. These proposals may relate to 
amendments of:*— 

la) the size^and composiUon of the Chambers 
of the Kederal Legislature or the inethod of choosing 
or qualifications of members of the Legislature but 
not so as to vary the proportion between number of 
seats in the Coimcil of State and the number of seats 
in the Pdderal Assembly or the proportion between 
the number of seats allotted to British India and those 
allotted to Indian States; or 

(b) the niunber of Chambers in a Provincial 
Legislature or their size or composition or the method 
of choosing or the qualifications of members of a 
Provincial Legislature; or 

'll:'; *Cne Electoral qvmfihcations of women, so as 
to provide for lit erac y as a qualifieation for f^chise 
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and secure their names on«the electoral roll without 
application; or 

(d) qualifications enUtling persons to be.regis- 
tered as voters ior tiie purposes of electic®. 

Thus even the right to propose or recommend 
amendments is restricted only to the above cases 
and such recommendations can be made only afto 
the expiration of ten years from the establishment 
of the Federation or Provincial Autonomy ac- 
cording as tbe changes relate to the Federal 
or Provincial Legislature, except changes under 
(c) which may be recommended at any time. 
The procedure prescribed for the purpose is that the 
Federal or Provincial Legislature may by passing a 
Resolution, on a motion proposed by a minister o& 
behalf of tbe CouncQ of Ministers, present an address 
to the Govemor'General or the Governor as the case 
may be, for submission to His Majesty, praying fliat 
His Majesty m»y be pleased to communicate the 
Resolution to parliament. The Governor or the 
Governor-General, while forwarding such ResoluticO' 
is to act in his discretion and is reqiured to send e 
statement of his opinion as to the proposed amend- 
ment and, in particular, as to the effect it would have 
on the interests of any minority together with a 
report as to the views of any minority likely to t* 
affected by the proposed amendment and as t® 
whether a majority of the representatives of that 
minority in tbe Federal or Provincial Legislature 
support the proposaL Tbe Secre^ry of State is the^ 
required to cause such Resolution' to^thfer 'with 
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statement to be laid before Parbament which alone 
,a competent to accept or rejict any such amend- 
jnents * 


CONCLUSION It IS clear beyoad sU doubt that 
the proposed All-India Federation 
contains many features which are never found m 
other federations of the world. Some of these pecu- 
liarities may be explamed away by reference to the 
special conditions under which federation is being 
proposed for this country hut many of them cannot 
be so defended and require drastic modification if 
India IS to be put on the road to self-government and 
tmtfy. As It IS, it appears e%en to a moderate critic 
as ‘ a scheme which is a combination of the drawbacks 
of different systems "t The whole situation 
summed up m the following words of Prof. *’A. B 
Keith — 

'•"For the federal scheme it is difficult to feel any 
satisfaction^ The units of which it is composed are 
too disparate to be joined suitably together, and it 
is too obvious that on the Bntish side the scheme 
IS fai cured in order to provide an element of pure 


* Tho Art autborizea Hla Uajestr in Couacit (o a&ke amendmeBts 
to tbe tsmstiVnUoa in respect ©I the mses znenUosed ibore pt any 
time by Issuics Orders In Cooncil wheiber an address by any Indian 
LeplaUture has been presented to him or not In cases arhere no 
such address has been submitted to His Uajesty the Secretary of 
Stale Is to ascertain the Tlews of the Coremnienta and legislatures 
la India »ho ^uld be aTerted by the proposed aaendaieai and the 
neys of any minerity likely to be so affectra and arhether a majority 
of the represettatlres of that minority In the Federal or Pronactal 
supTyjrt the proposal I>-alls of "udi Orders In Council 
are to be placed before Parliament and the orders may bo Issued only 
. SJ^^ce of an address presented to Hb Majesty by both Houses 
Of PartiaraeBt. escepi In irhes Parliament Is not In session. When 
'*jwed™''^ ’oe issued bral; stuXl cease to haTe c3e« unless sp 
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•conservatism in order to combat any dangerous 
elements dt'democracy_coi^ibuted_ by_ Bnti sh I ndia. 
On the side of the rulers it is patent that their 
essential pre-occupation is with the effort t o secur e 
immuni ty from pressure in regard to the improvement 
•of the internal administration of their States ... It 
is difficult to deny the justice of the contention in' 
India that federation was largely evoked by the desire 
to evade the issue of extending responsible govern- 
ment to the Central Government of British India. 
Moreover, the withholding of defence and external 
affairs from federal control, inevitable as the course 
is, renders the alleged concession of responsibility all 
but meaningless . - . Whether a federation built on in- 
coherent lines can operate successfully is wholly con- 
jectural ; if it does, it will probably be due to tbe 
virtual disappearance of responsibility and tbe asser- 
tion of the controlling power of tbe Governor-General 
backed by the conservative elements of the States and 
•of British India.”* 

* A. B. Keltb, A OmatltuttOBal HUtorr ct IbCIa P. 4TA 




CHAPTER Vm 

tttf. PROVINCES: THE PROVINCIAL EXECUTIVE 


INTRODUCTORY 

DIVISIONS OF Bntish India is at present divided 
BRITISH INDIA mt o clevcn Governors* provinces and 
SIX Cluef Commisaioners’ provinces The eleven Gover- 
nors’ Provinces are • Bombay, Madras, Bengal, the 
Umted Provmces, the Central Provmces and Berar, 
the Punjab, Bihar, Onasa, Assam, Smd and the North- 
West Frontier Province, the six Chief Commission ers’ 
provmces are Delhi, Ajmer-Merwara, Coorg,”Bntish 
Baluchistan, Andaman and Nicobar Islands and Panth 
Piploda It win be noticed that Smd and Onssa have 
been granted separation from Bo^ay and Bihar res- 
pectively and have been constituted into mdependent 
Governor’s pnmnces • The North-West Fron tier Pro- 
vince has been raised to the status of a Governor’s 
province so that there are no longer any lieutenant 
Governors’ provmces Burma, havmg been separated 
from India, has now a constitution of its own 


present division of British India 
mto provmces is not based on either 
.geo|rap^cal or ImgmsUc or eijltjirai groimds They 
represent a “number of admmistrative areas which 
have grown almost haphazard as the result of con- 
quest, suppression of former ruler, of administrative 


) eat&b)lab«(] fset from Apnl IS^ 
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convenience.” The qu estion of revisioTi provincial 
boundaries is, therefore, one of great impoitance. 
There has al ready been agitation for the constitution 
of Kamatak and Andhra into separate provinces. The 
Act provides for the creation of a new province, or 
the iteration of the boundaries of any province, by 
an Order-in-Coimcil issued by His Majesty, provided 
that the vieuw of the Fe^ral Legisiature and the 
views of the government and the legislature of the 
provinces concerned are ascertained beforehand, 
^cent events have shown that there is no likelihood 
of any early revision of provincial boundaries. 

^ Chief Commissioner’s province is 
PBoviMCEs. administered by the Governor- 
General acting, to such ^t^t as be thinks fit, through 
a Chief Commissioner to be appointed by him in hia 
discretion. In directing and controUing the adminis- 
tration of these provinces the Governor-General is 
expected to act on the advice of his Ministers except 
in the case of British Baluchistan where the Govemoip- 
General acts in his discretion. Acts of the Feder^ 
Legislature apply to Chief Commissioner’s provinces, 
but no Act of the Federal Legislature applies to 
British Baluchistan unless the Governor-General in 
his discretion by public notification so directs. The 
Govemor-Gener^ in his discretion is further autho- 
rised to make regulaWons for the peace and good 
government of British Baluchistan. The Governor- 
General is to act In his discretion if it appears to 
him that the peace or tranquillity of a Chief Commis- 
sioner’s province is endangerai by any criminal 
conspiracy for committing any acts of violence intend- 
ed to overthrow the government and in the matter of 
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Tnaking rules for Securing that no record relating to 
the sources of information about violent crimes in- 
tended to overthrow the government shall be disclosed. 
cRincissi. Only one Chief Commissioner’s pro- 

vmce namely Coorg has a Legisla- 
tive Council but even that hag no real powers of any 
kind. Other Chief Commissioners* provinces have not 
even thi« semblance or beginning of representative 
institutions. It is also not quite clear why the Chief 
Commissioners are made responsible to the Governor- 
General in his discretion, instead of to the Governor- 
General and lus Coimcil of Ministers. 


GovERjfOBS' The present constitution of the Gov’er- 

pROvmcEs , . ‘ f •, t . 

nors provinces is studied below under 
three main heads— the Provincial Executive, the 
Provincial Legislature and the Provincial Constitution 
at Work. The first is discussed in this Chapter and 
the other two in Chapters DC and X respecUvgJy. 


The Provincial Erecutire ' 


SCOPE or 

EXECUTIVE 

AUTUORITT. 


The Executive authority of each 
Province generally extends to matters 
with respect to which the Legislature 
of the Province has power to make laws. This autho- 
rity is to be exercised on hphalf of His Ma-jpg^y by 



APPOIXTIIZST. 


The Governor of a Province is ap- 
pointed by His Majesty, usually for a 
period of five years, on the advice of the Secretary 
of State for India. The Governors of the Dominions 
are appointed os the advice of the Dominion CzbineL 
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This privilege is not yet granted to India. Senior 
European members of the Indian Civil Service are 
generally selected, though in the case of the three 
^'Residencies” of Bombay, Bengal and Madras direct 
recruits are sent from Great Britain. Whether this 
practice woiild continue remains to be seen. Popular 
opinion in this country is ^nerally against Civilian 
Governors as it is felt that those coming directly from 
the United Kingdom biiog a more liberal and democta* 
tic attitude to bear on the discharge of their duties 
• than those who have risen from the ranks in service in 
this country. The Joint Parliamentary Committee has, 
however, expressed the view that His Majesty’s 
selections of Governors ought not to be fettered in any 
way; and that ’’in the future no less than in the past, 
men in every way fitted for appointment as the Gover* 
nor of a Province will be found among members of the 
Civil Service who have distinguished themselves in 
India.”* Indians have not yet been given a chance to 
occupy this exalted office, the only instance, however, 
was that of the late Lord Sinha who was appointed 
Governor of Bihar.. Temporary officiating chances 
during leave vacancies have been enjoyed by a few 
Indians. 

axnA^s ANo The salaries and allowances of the 
Anno ANCEs Governors are set out in one of the 
Schedules to the Act of 1035. These are charged on 
Provincial revenues and are not, therefore, subject to 
the vote of the Legislature. The Governors of Bom- 
bay, Madras and Bengal get an annual salary of 
Rs. 120,000 each; the Governors of the United Pro- 
vinces, the Punjab and Bihar get Rs. 100,000 each; 

•J. P. C. n»port, p. 67. 
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the Governor of Central Provinces and Berar gets 
Rs 72,000, and the remaining Governors get 
Hs 66,000 each. Besides salaries, the Governors are 
entitled to a number of allovmnces for the mainten- 
ance of their digmty and prestige 


2 THE COUNCIL OF MINISTERS 

SCOPE OF Each Governor has a Council of 

SScsf Ministers to aid and advise him in 
the exercise of his functions, except 
tn so far as he is required by the Act to act tn his 
discretion Thus at the \ery outset there is a clear 
Ime drawn between those fimctions m which the 
Governor is to be aided and advised by the Coimcil of 
Ministers and those m which the Governor need not 
consult the Ministers who ha\ e no constitutional right 
to offer advise on those matt^ xne Governor is, m 
that sphere, £ree_ to act entirely on his own. 

Unlike the Federal Ooimcil of 
Ministers where the number is not 
to excee d ten , there is no restric tion as to the number 
of Ministers 


METHOD or The Governor s Ministers are to be 

APPOINTMENT , J J . , 1 

cl^sen nnd sninmnn^ by him, and 

are to hold office during his pleasure In order, how- 
ever, to ensure that the Governor's choice is limited 
to those who are, or are likely to be, members of the 
Provmcial Legislature, it is provided that a Minister 
who for any penod of six consecutive month s is not a 
member of the Provincial Legislature, shall, at the 
expiration of that period, cease to be a Minister 
iThough the Ministers are appomted by the Governor 
pn his discretion, the Instrument of Instructions 
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requires him to select * jn consulta tioa with the person 
who, in his judgment, is most likely to comm^d a 
stable majority in the leofalofure , those persons (in- 
cluding so far as practicable members of important 
minority communities) who will best in a position 
collectively to command the confidence of the legis- 
lature.” In so acting, the iDst^incnt lavs down, '"he 
shall bear constantly in mind the need for fostering 
a sense of joint responatbSity among his Ministers.” 
(Italics mine.) 

SALARIES AND xhc Salaries of the Ministers are 
Aij/jwutcEs. Provincial Legislature 

may from time to time determine; provided that the 
salary of a Minister shall not be varied during his 
term of office. 

cwmcitu OT The Coumdl ot Miifisters \s mwiiy 
to aid and adifise the Governor in 
all matters, «cept those in jvhich 
he is required to act in his discretion. ' The Council 
does not, therefore, legally form part of the executixe-- 
autbority of the province, ic does nou uTtheTe^ of 
the law, form the ‘‘government.’'* ^ll exerutlve autho- 
rit y is formally vested in the G overn or and hence all 
executive acUou is expressed to be taken in the name 
of the Governor. 


ABOLITION or The scope ol ministerial advice is 

DTARCIIT. i .^I -i , . - . , 

stncUy limited to those functions in 
which the Governor is not required to act in his dis- 
cretion; this is a jerious limitation as the matters 
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f alling within the discretion of the Governor are 
numerous and are spread over the different sections 
of the Government of India Act, 1935 But no definite 
department, as a whole has been * reserved' ' lorthe 
admimstration by the Governor, hence the dyarchical 
arrangement of the Act of 1919 whereby certain de- 
partments were ‘Reserved” and others “Transferred" 
has been done away with The Mimsters are now 
techmcally competent to handle all departments but 
if m any department there are certain matters with 
respect to which the Governor is to act in his discre- 
tion, he may not consult the Mimsters 

METHOD OF With regard to functions within the 
scope of mmistenal influence, the 
allocation of work or distribution of portfolios among 
the Mimsters is to be done by the Governor in his dis - 
cretion. He may m his discretion p reside at the meet- 
1 ^ oi the Council of Mimsters and m^e rules for 
the more convement transaction of the busmess of 
Government. The Governor is, normally, to follow 
the advice given to him by his Mimsters but m several 
cases he is at liberty to disagree with the Mmisters 
and e xercise his own xndvmduoil judgm ent Thus the 
Governor acts m certam matters m his di scretion , in 
certain others m his md ividual judgm ent 'and m the 
remmmng on the advice of his Mimsters 

3 GOVERNORS SPECIAL RESPONSIBILITIES 

Of the matters in which the Governor is required 
to exercise his mdivid ual judgment , the most import- 
Mt are the Special Responsibilities of the Governor 
These are — 
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the prevenUon of any grave menace to the 
peace or tranqmllity of the Province or any 
part thereof ; 

the safeguarding of the legitimate interests 
of minorities; 

the securing of legal and equitable rights and 
safeguarding the legitimate interests of the 
Public Services; 

the prevention of discrimination against 
British subjects domiciled in the United 
Kin gdom or Companies incorporated in that 
country; 

the securing of the peace and good govern* 
meat of partially excluded areas; 
the protection of the rights of any Indian 
State and the rights and dJ^ty of any 
Ruler {hereof; and 
(7) the securing of the 'execution of orders or 
directions issued by the Govemor^Genei:^, 
in bis discretion. , 

In addition.to these Special Responsibilities which 
have been saddled on all the Provincial Governors, the 
Governor of Ce ntral P rovinces and Eerar has been 
charged with the~Special Responsibility of securing 
that a reasonable share of the revenuea of tha Pro - 
vi ni^ is spent on B erar; and the Governor o f Sind has 
the Special Responsibility of s ecuring the proper ad- 
minigtration e>f the Uovd Barrage and Canals Schem e. 
Besides, Governors of Provinces in which there are 
'^excluded areas'* have the Special Responsibility to 
see to proper administration of such areas, and 



( 2 ) 

(3) 

(4) 


(5) 

( 6 ) 
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any Governor who is acting as an agent for the Gover- 
nor-General has the Special Responsibility to see that 
no action which is inconsistent with his agency func - 
tions IS taken. 

COMPARISON WITS There is a close parallel between the 
Special Responsibihties o£ the 
SPECIAL Governors and those of the Gover- 

RESPONSiBiLmEs jjor.General There are, however, 
two notab le omissions in the Special Responsibihties 
7h;.r ged nn the Govemors Firstly, “the safeguarding 
of the finaTicial stabihty of the Federa tion” has no 
counterpart in the and hence there is also no 

provision for a Financial Adviser to the Governor; 
and secondly, the Governor is not concerned with the 
Prevention of discnmina t orv treatment of t h e goods 
of United Kingdom or Burmese origin, an issue which 
falls outside the Provincial sphere 


In addition to the Special Responsi- 
Dility of preventing any grave 
menace to the peace or tranquilhty of the Province or 
any part thereof, the Governor of each province is 
provided with special authority to act tn kts individual 
judgment while making or amending rules which 
relate to the organisation of civil or mihtary police 
force He is also required to act tn his discretion m 
any of the following cases — 


(1) if it appears to him that the peace or tran- 
quillity of the provmce is endangered by 
any criminal conspiracy for committing 
violence mtended to overthrow the govern- 
ment as by law established, and 
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(2) for making rules for securing that no record 
relating to the sources of information about 
violent crimes intemled to overthrow the 
government shall be disclosed. 

NATURE AND The Special Responsibilities of the 
Governor, like those of the Gover- 
RESPorjgiBiuTiEs. nor*Gsneral, do not concern any 
p articular department but are couched in such 
general an^’ague terms that they may impinge on_ 
al most any conceivable qupstinn of ad minia tratlftTi . 
The raiaan d'etre of these is to be found in the anxiety 
of British Parliament to provide against the possi* 
bility of popular ministries showing excessive zeal in 
certatn matters.* 


4. THE ADVOCATE^EHERAl, 

APPonmtENT. The Govemor of each province is to 
e ^ appoint a persoj i being qualified to 
be appointed a j uHge of a Hiah t^ urt to be Advocate- 
General of the province. He bolds office during the 
pleasure. of the Govemor and receives such remunera- 
tion as tbe'teovemor may determin e. In exercising 
his powers with respect to the appointment and dis- 
missal of the Advocate-General and \^h respect to 
the determination of his remuneration, the Govemor 
is to exercise his individual fadement. 


FUNcnoNa The duties of the Advocate-General 
include the giving of advice to the 
Provincial Government on such legal matters as may 
be referred to him. He has a right to speak in. and 

• Se« Chapter V, pp. lOS-lO. 
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otlierwjse take part m the proceediDgs of, the pro- 
vincial legislature, though he is not entitled to vote. 2 

SIGNIFICANCE crcation of this olBce is necessi- 

tated by the growing complexity of 
the constitution and the consequent advisability of 
having at the disposal of the Provmcial Government 
an oficer to advise on lega^ matters and co nduct cases 
on its behalf 



CHAPTER IX. 


THE PR0VINCIA3L LEGISLATURE 

Each Governor’s province is provided with a 
legislature consisting of His Majesty represented by 
the Governor, a LegistaUve Assembly and in six pro- 
vinces, i.e., those of Bombay, Madras, Bengal, the 
United Provinces, Bihar and Assam, a Legislative 
Council. The introducUon of Second Chambers in 
these six provinces is an innovation made by the 
Government of India Act, 1935. 

L Composition of Gie Pro\'inxdnl Legislature 
n NUMBER OF SEATS 

The Legislative Assembly in each Governor’s 
province and the Legislative Council, wherever it 
exists, consist of such number of members as is laid 
down in a schedule prescribed by the Government 
of India Act, 1935. This number varies from province 
to province and is roughly proportional to the popula- 
tion of each province. The Assemblies are, however, 
much larger bodies than the Legislative Councils 
which were established by the Act of 1919. The new 
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Second Chambers which have taken over the name of 
the old Legislative Councils are much smaller bodies 
than the Legislative Assemblies. The following table 
gives the number of seats in each Chamber of the 
Provincial Legislature. 



Le^slative 

Assembly. 

Legislative 

Council. 

Madras 

215 

54 to 56 

Bombay 

175 

29 to 30 

Bengal 

250 

63 to 65 

. United Provinces 

228 

68 to 60 

Punjab 

175 

— 

Bihar 

152 

29 to 30 

C.P. & Berar 

112 

__ 

Assam 

108 

21 to 22 

^N.'W.F. Province. 

50 

— 

Orissa , . , 

60 



Sind- 

60 




Thus the largest Legislative Assembly is that of 
Bengal with a membership of 250; while the Legis- 
lative Assembly of the North-West Frontier Province 
is the smallest, with only 50 members. 
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2. DISTRIBUTION or SEATS 

RESERVATION Tjie scsts jn the Legislative Assembly 

FOR MINORITIES - — . 

AND INTERESTS in each province are further assigns 
to different communities and interests. 
Muhammadans, Sikhs, Anglo-Indians, Europeans and 
Indian Christians have a definite number of seats 
assigned to them. Seats are also reserved for repre- 
sentatives of Industry and Commerce, Landholders, 
Universities, labour and women. Of the seats assigned 
to. women, resen'ations are made for Muhammadan, 
Sikh, Anglo-Indian and Indian Christian women, 
thereby introducing the principle of communal repre- 
sentation among them for the first time. Seats not 
assigned to any community or interest are called 
General Seats which may be filled by the Hindus, 
Parsis, Jains and other smaller communities which 
have not been given any separate seats. Of the 
General Seats, some are again reserved for the 
Scheduled Castes. The seats in the Legislative 
Council are divided among Muhammadans, Europeans 
and Indian Christians, the remainder being General 
Seats^ There are no reservations here for any special 
interests as there are in the case of the Legislative 
Assembly. 

The following tables sbow the distribution of seats 
among the different communities and interests in the 
Chambers of the Provincial Legislature. 
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CRITICISM OF The principle of reservation of 
Shvations Beats for .mportant mmonty com 
munities and interests which is 
embodied in the composition of the provincial 
legislatures is meant to guarantee a certain num 
her of seats to these communities and mterests 
to enable them to^safeguard their position The 
proportion which the seats reserved for a minority 
bear to the total number of seats m the House is 
greater than the proportion of population of that 
minority m the provmce This is called xvetghiage 
and IS expected to secure the position of a mmonty 
to some extent It is, however, remarkable that in 
provinces like Bengal, Smd, the Punjab and the North- 
West Frontier where the Muhammadans are by no 
means in a mmonty, seats have been reserved for 
them' It is also surpnsmg that m the provinces of 
Bengal and the Punjab, the Hindus who are m a 
mmonty are not only not granted weightage but have 
actually less number of seats than what they would 
be entitled to by their ratio of population The dis 
tribution of seats among the different communities 
IS m accordance with the Communal Award given 
by the late Mr Ramsay MacDonald, the then Prime 
Minister of Great Bntain • 

7 

■w'3 HETHOD OF REPRESENTATION 

The membfira_of the Legislative 
Assembly of a provmce are all to be 
^elected , nominations ha vmg been completely ^ven u p" 
The elections'^e direct, and are organised on the 
basis of Communal Elector ates, the Muhammadan, 
Eur^an, Anglo-Indian and Indian Christian 

• See Chapter VI p la '' 
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' voters bftin^ entitled to vote separately for candidates 
rontestin p f gpata assigneA to each co rnTmini ^. This 
principle has been f ipther extended so as t o divid e 
women into communal groups. In the case of the 
r^resentatives of the Schedu^ Castes and the 
Jlarathas in Bombay, the principle of Communal 
Electorates, though originally conceded by the 
'Communal Award, has been modified in accordance 
with the provisions of the Poona. Pat»t and the pro* 
cedure in elections to seats reserved for these classes 
is as follows. There are to be two elections, one 
p rimar y and the Other aecondary. At the primary 
election, only those voters in a constituency who are 
members of these castes are entitled to take part in 
the election. But, th^ must, for every single seat 
to be filled, elect Jour candidates who alone will be 
esUtled to stand at the final election in which all 
voters belonging to the General Constituency can 
take part Thus the primary election is intended to 
ensure that only those persons who enjoy the confi- 
dence of their community are allowed to contest the 
final elecUon. 


THE LEGisiATiTB Iq the cas© of the Legislative Coiln- 

OOONCIL. .,1 ... - . 

cils, a large . majonty of members 
are elected, and a small number of members are to be 
n^inafed by the Governor. The elected members 
are returned on the basis of communal electorates. 
In the case of Bengal and Bihar some mcrubjrs are 
elected to the Legislative Cbuncil by the members of 
the Legislative _Assembly. Thus an element of 
indirect jetton .has been introduced in the composi- 
tion of the Legislative Councils of these nrovinces. 
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the provincial legislators 

4 FRANCHISE _ 

'Tho to vote at elections to^e Provmciai 

T^^RlatnV^ ir. g overoed by_ the Provisions of the 
Government of Indin Act. 11135. and Orders-i^Council 
made thereimder. The detailed quahfications^ntitlmg 
a person to vote varv_m the different pro^'inces and 
are much higher m the case of the Legislative C ounc il 
than in the case of the Legislative Assembly 


THE ij:GisnA.TrvE For elections to the Legislative 
AssEMULT Assembly, those who pay mcome * 

tax or h old land assessed to a mi mmum land revenug x 
or pay a ro mimum house rent 'Sor possess certam 
prescribed e ducational quahficatio ns or pay certam 
municipal or motor vehicle taxes are entitled to vote 
Women possessmg any of these quaMcations are also 
entitled to vote In addition, wives and widows of 
men qualified for votmg, and possessmg'^Iower 
educalionaPqualificatlons are entitled to vote 

THE LEGISLATIVE The Tight to vote at elections to the 
council T , A ^ , 

Legislative Council is dependent on 
high pro perty qualifications, payment of heavy in- 
come-tax, payment ol large land revenue or rent, 
enjoyment of titles, past or present memborclup oi 
legislature, chairmanship of local bodies or co opera- 
tive banks'" and the enjoyment of certam lugh offices 
like those of Mmisters, Executive Councillors or High 
Coart Judges Women posse^mg these qualifications 
arc also entitled_to vote Wives of^men who are 
qualified by virtue of paying mcome-tax, l^d revenue 
etc , ara also entitled to vote " 
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coNO-rsioN It has been calculated that nearly 
fourteen per cent, of the population, ue., about thirty- 
five million persons have secured the right to vote at 
elections to the L<e^slati\'e Assembly. Of these about 
twenty-nine mtHi ong are males and sis mlhions are 
females. The Pro^dncial E3ectorate before the intro- 
duction of the nev.’ constitution numbered only about 
seven million men and women, or nearly three per 
cent, of the population of British India. 


5. TENtJRE 

THE LEGisiATrvE Thg teouTe of the Legislative 

ASSEIIBLT . 

Assembly is five years and at the 
expiration of that period the Assembly is automati- 
cally dissolved. The Governor in his discretion can 
dissolve it earlier. He can also prorogue any Session 
of the Assembly, though he has no po^'er to extend 
its life, beyond the period of five years. 


Legislative Council is a perma- 
nent body not subject to dissolution, 
either at the end of any fixed period or by the Go%*er‘ 
nor. Instead, one-third of the members are to retire 
eveiy third year by rotation, thus bringing about a 
complete change in nine years.* The Governor can 
prorogue any sessions of the House. 


6. GENERAL REilARKS 

ipjje Provincial Legislatures, as con- 
stituted under the Act of 1935, are 
a great advance on those they hive replaced. The 


I Ibr Orvt masUtutlon c 


txtTj uurd rev tbereaner. 
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Legislative Assembly is a much larger body thaa the 
old** Council and therefore gives a greater opportunitj 
for adequate representation The abolition of-nonu 
nations is a step m the right direction and would 
malve the legislatures representati\e of the p^ple of 
tlie province The extension of franchise makes the 
legislatures broad based on popular will and though 
the ideal of Adult Suffrage is >et far off the present 
exte ns i o n cannot be regarded as insignificant m a 
countrj where ilUteracj and ignorance jet remain to 
be seriously tackled 


SECOND But the composition of the legislatures 

CRxMBEaa . . , 

m the provmces re\*eals se\eraJ un 
satisfactory features which maj be bnefij noticed 
the mtroduction of Second Chamb^ m the 
SIX proNnnees named abo\e has mad^^ the 


tho^Q provinces unnecessanlv comnhent 


w dilatory and costlj The composition o^ the Loun 
cils also ^e^ eals a predommance of land's! and aristo 


apprehend also that a second Chamber repi^£ntm_ 
mainlj landed and moneved mterests might prove too 
effecti\e a barr°r against l«>gisIation which affected 
BU Qh -n te rtsts Again the presence of large L'md'‘d 
proprietors in the second Chamber irught have the 
I gffortun ate resu l t of _di£couragmg othpr members o'" 
the same class from seeking the % otes of the clectonte 




212 


HOW INDIA IS GOVERNED 


We think that the .delay involved in passing legislation, 
through two Houses would make the .system far too 
cumbrous to contemplate for the business of pro\1n- 
cial legislation.”* 

COMMUNAL Secondlu, the continuance of Com- 

ELECTORATZS . » _xi. 

munal Electorates and their further 
extension to women make the legislature represent- 
ative not of citizens but of communities and, as has 
been said already,! their adoption vitiates the v/hole 
body politic- and only intensifies communal differences 
and discords and makes the formation of political 
parties difficult. 

ELECTIONS LESS the extension of the tenure 

mcouEHT. Legislative Assembly to five 

years, and the formation of the Legislative Council 
as a permanent body, with one-tbird of tha members 
retiring every three years, are bound to diminish the 
popular influence over the legislature, thereby render* 
ing the latter less re^nsible than It would have been 
in case of frequent elections. In India v/herc the need 
for political education of the masses is paramount, 
administrative inconvenience of frequent elections 
should not be allowed to be the deciding factor. 

n. Procedure In the Provincial Legislature. 

1. GUJ.IMONS, KEE^NGS AND PROCEDURE 

The Governor may in his discretion 
summon either Chamber to meet at 
such time and place as he deems fit It is, however, 

* MocUeh Cbclnuford Report, pp. lSS-7. 

♦ B*e Chapter in. pp. 57.ea 
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obligatory on him to summon the Provmcial Legisla- 
ture at least once every year so that twelve months 
shall not mtervene between the last sittmg m one 
session and the first sitting m the next session The 
Govemo-, actmg m his discretion may prorogue 
either Chamber or dissolve the Legislative Assembly, 
the Legislative CouncITbemg a permanent cody is not 
subject to dissolution 

2 OFFICERS OF CHAMBERS 

APPoiNTirENT The Legislative Assembly has a 
Speaker , and m his absence a 
Deputy-Speake r, to preside over its 
meetmgs Similarly, the Legisl^ve Council has a Pre 
sident and a Deputy-President They are all chosen 
by the respective Charters fro m among their_ow n 
members, and are entitled to such salanes as may be 
fii ged by Act of the Provmcial Legislature Any of 
them may be removed by a resolution of the Chamber 
passed by a majority of all th e then members of the 
C3iamber, provided that at least fo urteen days’ not ice 
is given of the mtention to move the resolution 


The Speaker, or the President, or a 
person acting as such, has no vote 
m the first instance but has a c astmg vote m case of 
equahty of votes on any issue before the House No 
officer, or other members acting as such, shall he sub- 
ject to the j urisdiction of any Court m respect-of the 
exercise by him of the powers of regulatmg procedure, 
or conduct of buaness, or for mamtammg oi^r • 

• For funcUoas and powers of these ofBcers 


see Chapter III p 60 



214 HOW INDIA IS GOVERNED 

OATH 

Members of either Chamber must, before taking 
their seats, make an oath of allegiance or a solemn 
affirmation of their loyalty to His Majesty, the King 
Emperor of India hia heirs and successors. 

4. QUORUM 

The minimum number of members required for 
the carrjdng on of business is fixed at of 

the total number of members in case of the Legislative 
Assembly, and at ten in the case of the Legislative 
Council. In the absence of this requisite numl>er, it 
is the duty of the Speaker or the President, aS the 
case may be, to adjourn the Chamber, or to sugpend 
the meeting until there is a quorum. 

5. DISQUAUnCATIONS 

A person is disqualified for being chosen a mem« 
ber of the Provincial Legislature if 

(1) he holds anv office of profit under the Crown 
in India, other than an office declared by 
_Act of the Provincial Legislature not U> dis- 
qualify its holder; or 

(2) be is of u nsound mind and stands so declared 
by a competent Court; or 

(3) he is an undischarged I nsolven t: or 

(4) he has been convicted and found guilty of 
corrupt or illegal practices i n elections; or 

(5) he has been convicted of any offence and 
s entenced t o transportation or ttT imniason- 
ment for not less than two years , “ImiSs~a 
period of five years or such l^s period as 
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the Governor acting m his discretion may 
allow m any particular case, has elapsed 
since his release, or 

(6) as a candidate, or the agent of a candidate, 
for a seat in any legislature, he lias failed 
to ’odge a return of election expenses withm 
the presenbed time unless five y ears have 
elapsed or the Governor acting m his dis- 
cretion has removed the disquahfication, or 

(7) he IS servin g a sentence of transportation or 
of imprisonment for a cnmuial offence 

If any of these disqualifications is incurred by a 
person after h is election, he c eases to be the membei 
of the Legislature 

OF No person can be a member of both 
LEGISLATURES Chamber s of a Provincial Legisla- 
ture, or a member both of the 
Fe^erd and of a P rovmeia l Legislature The Governor 
m his mdividual judgment is to make rules m the 
case of the former, and m the case of the latter, the 
person’s seat m the Provincial Legislature shall be- 
come vacant, unless he has previously resigned his 
seat m the Federal Legislature 
LONG AB5EVCE If for sucty days a member of either 
Chamber is, without permission of 
the Chamber, absent from all its meetings, the Cham- 
ber may declare his seat vacant 

^ “ person sits or votes as a mem- 
NOT ENTITLED bcn of either Chamber when he is 
nor qualified, or is disquahfied, for 
its membership he shall be liable in respect of each 
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day On which he so sits or votes to a p enalty of flve. 
hundred rupees^ 

6 SALARIES AND ALLOWANCES 

Members of the Provincial Legislature are en- 
titled to receive such salaries and allowances as may, 
from time to time, be det ermin ed by Act of the Pro- 
vincial Legislature. 

7. PRIVILEGES OF ilEMEERS 

FBEEDoir OF Sub ject to the provision of the Gov- 
speech emment of India Act, 1935, and to 

rules and standing o rders repilating the procedure 
of the Provincial Legislature, the members have 
f reedom of speech in the legislature and are not 
l iable to any proceed ings in any Court in respect of 
anything said or vote given In the legislature or a 
committee thereof. No person is liable in respect of 
any pu blicatio n authorised by cither Chamber of the 
Le^slature of any report, paper, vote or proceedings 
'The follomng restrictions on the 
SPEECH. ireedom of speech arc laid down in 

the Act of 1935. 

1. No discussion shall take pla'-ein the Provincial 
Legislature with respect to the c c iduct of any judg e 
of the Fe deral Court or of a High Court of a ^ovince 
or of a Fede rated Stat e, in th^isiharge of his duties. 

2. If the Governor in his discretio n certifies that 
the discussion of a Bill or clause or amendment intro- 
duced, or proposed to be moved, would affect the dis- 
charge of his special responsibility fer the prevention 
of any grave menace to the peace and tranquillity of 
the province or any part thereof, he can direct that n» 
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proceedings shall be taken in relation to that Bill, 
clause or amendment, as the case may be 

The other restrictions are such as may be con- 
tamed in the rules of procedure of the Chambers 
8 RULES OF PROCEDURE 

GOVERNORS Esch Chamber is to make rules fo^ 
POWERS reguiatmg its procedure and con- 

duct of business but the Governor m his discretion 
after consultation with the President or the Speaker, 
as the case may be, 13 to make rules for the follov;ing 
purposes — 

(a) for reguiatmg the procedure m relation to 
any matter which affects the discharge of his func 
tions with respect to which he is required to act in 
L-s iscretion, or to exercise his individual judgment, 

(b) for securing the timely completion of finan 
cial business, 

(c) for prohibiting the discussion of, or the ask- 
ing of questions on, any matter connected v/ith any 
State unless it affects the interests of the Provincial 
Gc' emment or of a Bntish subject ordinarily resident 
m the Provmce, 

(d) for prohibiting, save with the consent of the 
Gove-nor m his discretion, the discussion of or the 
asking of question on, any matters connected with 

(0 relations between His Majesty or the Gov- 
ernor-General and any foreign State or 
provmce, or 

(n) the tnbal areas, or 

(i i) the admimstration of any excluded area, 0 ^ 
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(iv) the personal conduct of the Ruler of any 
Indian State or of a member of the ruling 
famiiy thereof. 

ENGLISH proceedings in the , Legislature 

L^GOAGETOEE ^ Provincc are conducted in the 
English language, but the rules of 
procedure of the Chambers provide for enabling 
persons unacquainted, or not sufficiently acquainted 
with the English language to use another language. 

The validity of any proceedings in the Provincial 
Legislature cannot be called in question on the ground 
of any alleged irregularity of procedure. 

e. RIGHT OF GOVERNOR TO ADDRESS AND SEND 
I,C£SSAGES TO CHAaSERS 
The Governor may. in his discretion, address 
either Chamber of the Provincial Legislature or 
both Chambers assembled together and may, for that 
purpose, require the attendance of members. He may 
also send messages to either Chamber, and a Chamber 
to whom any such message Is sent shall, with all con- 
venient dispatch, consider any matter which they are 
required by the message to tahe into consideration. 

10. RIGHT OF MINISTERS AND ADVOCATE-GENERAl. 
AS RESPECTS CHAI'IBERS 

Every Minister and the Advocate-General have 
the right to speak in, and otherwise take part in the 
proceedings of, both Houses of the legislature or any 
of their committees of which they may be members. 
The Advocate-General has, however, no right to vote 
and the Ministers have right to vote ordy in that 
Chamber of which they are regular members. 
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m. Functions and Pon«re of tiie Provindal 
Legislature 

DISTRIBUTION OP xhe fvoictJoas and powers ol thfr 
Provincial Legislatures are clearly 
laid down in the Government of 
India Act, 1935 They are no longer derived from the 
Central Government In accordance with the federal 
principles a ngid Ime is drawn between matters on 
which the Provincial Legislatures are competent to 
legislate and matters on which the Federal Leg nlature. 
can pass laws Each of them is to keep within the 
limits prescribed by that Act, and any federal inter- 
vention in provincial matters or provincial trespass, 
on the federal sphere would be declared ultra vires 
by the Federal Court whose duty it is to be the inter- 
preter and guardian of the constitution 

The powers of the legislature may be studied, 
under three mam headings — ^Legislative Powers, 
Financial Powers and Relation of the Executive to the 
Legislature 

A. Legislative Powers 

1 SCOPE OP LEGIStATION 

provincial laws The distribution of powers between 
the Federation and the Provinces 
has been discussed fully m Chapter IV In accordance 
with that scheme, the Provincial Legislature is com- 
petent to legislate on — 

(a) all matters mduded m the Provmcial Leeis- 
liere its authoniy is nomaUy exclusive^ 
the Federal Legislature having no right to le^slafe. 
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but the Federal Legislature may pas s laws on such 
matters 

(i) if authorised by resolutions passed by 
Ch ambers of tv/o or more provinces pray- 
ing for such legislation and then subje<‘t to 
amendments in those provinces; 

(ii) if the Governor-General so authori«es the 
Federal Legislature by issuing a Proclama- 

, ticn of Emergency and then subject to 

the pr evious sanc tion of the Governor- 
General ; 

(b) all matters included in the Spneurrent 
Legislative List; but since the Federal legislature 7s 
also competent to make laws on such matters, there 
may be conflict betv/een a Federal and Provincial 
law. In that case, the Federal law prevails and the 
Provincial Law becomes null and void to the extent 
to which it is repugnant to the Federal law. But 
when a conflicting Provincial Law, ha\’ing been 
reserved for the signification of His Majesty, or assent 
of the Governor-General, r eceives that, it prevails 
over the Federal law in that particular province. 

It has no right to legislate on matters included 
in the Federal Legislative List 

Provitvdal Legislature is fur- 
MAKiNc POWERS, thcr restricted in its scope of legis- 
lative powers in three ways,* cor- 
responding exactly to the limitation on the Federal 
Legislature, relating to : — 

* For ■ full discusiton of (hne. •«« Chapter VI. 
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(i> Its character as law-making 

body, 

(ii) Provisions with respect to d iscrunina tion, 
(m) Stoppage, of discussions by the Governor 

2 LEGISLATIVE PROCEDURE 

The rules of legislature procedure m the Provin- 
cial Legislature are s ettled by the Chamber s them- 
selves and therefore vary from province to province 
The following basic^nnciples are, however, laid down 
by the Act of 1935 

PREVIOUS No BjP or amendment affecting any 

GOVERUOH- of the matters mentioned below can 

GENERAL. be moved m a Provmcial legislature 

without the previous sanction of the Governor-Gene- 
ral Any Bills or amendments affecting 

(a) any Act of Parliament extending to British 
Inia, or 

(b*) any Governor-General’s Act or Ordinance 
issued by him m his discretion, or 

(c) any matter m which the Governor-General 
is required to act m his discreti on or to exer- 
cise his ind ividual wd^men t, or 

(d) the procedure for cncunal proceedings m 
which European British subjects are con- 
cerned 

op previous sancUon of the Cover- 

THE GOVERNOR. HOF IS require d for the mtroduc tion 
of Bills or Amendment^ affectmg- 

(a) any Governor’s Act or Ordmance promulgat- 
ed by him m his discretion, or 
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(b) any Act relating to any Police force. 

BROAD A Bill, other than a Financial Bill, 

OF^PEW^URE. may originate in either C3iamber. A 
Financial Bill must be introduced in 
the Legislative Assembly. A Bill becomes an Act if it 
is passed by the Legislative Assembly, or by both 
houses of the legislature if there are two Chambers, 
and is a ssented to by the Governor-General. A Bill is 
deemed to have been passed by the two Chambers of 
the legislature when it is agreed to by both Chambers 
either without amendment or with such amendments 
ns are agreed to by both Chambers. 

^ ^ which has been passed by 
CIBBERS. the Legislative Assembly and trans- 

mitted to the Legislative Council is 
not within twelve months presented to the Governor 
for Ills assent, the Governor may in bis dlsc;;etion 
Bunmion the Chambecs.to meet in a joint fie 

can convene such a joint sitting even before the period 
of twelve months has elapsed, if it appears to him 
that the Bill relates to finan ce or affects the discharge 
■of any of his specia l responsi bilities. At such a joint 
sitting, the President of the Legislative Council tabes 
the chair. If at the joint sitting, the BUI is passed, 
with such amendments as are agreed to by a majority 
of the total number of members of both Chambers 
present and voting, it is considered to have been 
passed by both Chambers in that form. 


3. LEGISLATIVE POWERS OP THE GOVERNOR 

'>y tte Lejb- 
lative Assembly, or by both 
•Chambers if there is also a Legislative Council, it is 
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presented to the Governor for hia assent He may, 
in hjs discretion, do any of the following : — 

(i) he ma y assent m His Majesty’s name to the 
Bill la which case the Bill becomes an Act; 
or 

(u) he may xcithhold assent m which case the 
Bill lapses, or 

(ui) he may return t he Bill to the Chamber or 
Chamhera with message requesting that 
they will reconsider the Bill, or some of the 
provisions, and will, m particular, consider 
the desirability of mtroducmg any such 
amendments as he may recommend, in his 
case, the Chambers shall reconsider the BiU 
accordingly and present it agam for the 
assent of the Governor; or 
<iv) he may jeserue th e Bill for the consideration 
of the Govemor«<5eneral who, agam, may 
either assent, withhold his assent or return 
the Bill to the Chambers or resen’e it for the 
signification of His Majesty’s pleasure there- 
on A Bill reserved for the signification of 
His Majesty’s pleasure shall not become an 
Act of the Provincial Legislature unless, 
within twelve months of its presentation to 
the Governor, the assent of His Majesty is 
publicly notified. 

assented to by the Cover- 
nor, or the Govemor-G^eral, may 
^ <^igj^owed by His Maiestv w ithm t welve mon ths of 
the assent of the Governor or the Governor-General 
as the case may be ' 
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The Governor and the Governor- 
General are thus armed with all 
powers to check the introdu ction or 
passage of any laws which they consider inconvenient 
ofundesirable. And any Act duly assented to by cither 
of them may be set aside by His Jdajesty. The autho- 
rity of the Chambers is, therefore, distinctly limited 
and may be completely negatived by the exercise of 
powers by the Governor, the Governor-General and 
His Majesty. 

Go vEP.x oR's "^he Governor in the province, like 
the Governor-General at the Centre, 
OTCEssABT has a!so been empowered to enact 

LEGISLATION. legislation of a temporary, or per- 
manent character, on his own authority, without 
obtaining the necessary approval of the legislature. 
He tnay, Ukc the Governor-General, issue Ordinancea 
when legislature is not in session, or he may issue 
Ordinancea at any time with respect to certain sub- 
jects, or he may enact permanent laws in the shape 
of Governor’s Acts. 

la> ORDn'’'rCE3 DUKTNO THE RECESS OF THE LEGIS- 
LATURB - ' 

TiuE AND MANNER If at any time, when the Provincial 
OF ISSUE Legislature is .not in sess ion, the 

Governor considers it necessary to take immediate 
action he may promulgate an Ordinance. He is expect- 
ed to issue such ordinances on the advice of his 
Ministers, but to that there are tvro“ exceptions. 

1. If the Ordinance relates to any subject which 
would have required his or the Governor-General’s 
previous sanction if it had been introduced in a Bill 
he chall exercise his individual judgment. 


POWERS 

TO CHECK THE 

LEGISLATURES. 
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2 If lie would have been required to reserve a 
Bill containing the same provmions for the considera- 
tion of the GovemorGeneral or if a Bill containing 
these provisions would have required the Governor- 
General’s previous sanction, he shall not issue it with- 
out mstructtons from the Governor General 

DURATION Such an Ordmance has the force 

and effect of an Act of the Provm- 
cial Legislature and is to be laid before the Provmcial 
Legislature It automatically ceases to operate at the 
expiration of ^six weeks from the reassembly of the 
legislature, or even before the ecpiration of that period 
if a resolution disapprovmg it is passed by the Legis- 
lative Assembly and is agreed to by the Legislative 
CoimcU, if any It may also be disallowed by His 
Majesty, or may be withdrawn at any tune by the 
Governor • 

(b) ORDINA^CES ISSUED AT ANY TIME W ITH RES 
PECT TO CERTAIN SUBJECTS* "" 

If <tme. that is, even when 

the Provmcial Legislature may be 
m session, the Governor is satisfied that for the dis- 
charge of hts functions m so far as he is required to 
act i n hts discretion o r to exercise his in dividual rtrlfT . 
went, immediate action is necessary, he may m his 
discretion, promulgate an Ordmance — 

DURATTov Such an Ordmance has the same force 
as an Act erf the Provincial Legislature and contmues 
m operatio n for any period, not ^ceedm ^ix months. 
as may he presenhed m the ordmance The Gover- 
nor can, by issuing a subsequent ordinance, extend the 

slSPWeaaee at wan. 
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original ordinance for a further pe riod of six month s. 
It may be disallowed b y His Majes ty or withdraw n at 
any by the Governor. « 

RESTRICTIONS ON Thc GovemoT is not normally to 
THE GOVERNOR. Ordinances without secur- 

ing the concurrent^ of the Governor-General', but if 
it appears to the Governor that it is impracticable to 
obtain such concurrence in time, he may do without 
it, but in that case the Governor-General in his dis- 
cretion may direct the Governor to withdraw the 
ordinance. Any ordinance ^tending a previous ordi- 
nance for a further period is to be communicated 
through the Gov ernor-Gen eral to the Se cretary— oL. 
State and is to be laid before each H ouse of Parim - 
ment 

(c) GOVERNOR'S ACTS 

WHENj^ HOW It at any Him, that is even when 
ENACTED, th^ Provincial Legislature is in 

session, it appears to the Governor that for the pur- 
pose of enabling him to discharge his functions in so 
far as he is required to act in his discretio n or to exer- 
cise his indiv idual judgm ent, it is necessary to secure 
legislation, be may, in his discretion by message to 
the Provincial Legislature, ei^lain the circumstances 
necessitating such legislation and either enocf forth- 
‘icith a Governor’s Act or attach to his message the 
draft of the BUI wbich he may convert into such Act 
after the expiration of one mont h with such amend- 
ments as he may deem necessary. Before doing so, 
he shall consider any address which ma!y have been 
presented to him in that connection by any rhamber 
within that period of one month. 
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DURATION A Governor's Act has the same force 

and effect as an Act of the Provin- 
cial Legislature. It is law notJor 3 n 2 Jimitel.Eeriod 
but p ermanently. 

rest r ktito ns on ' In ^lacting such Act, the Governor 
THE GOVERNOR ^ cxereise his discretion but must 
secure the concurrence^ of the Governor-General. 
Every Govembr’a Act is to be communicated forth- 
with through the Gove mor-Geae ral to the S ecretary 
-of State and shall be bv him before each House 
of Parliament. 

4. CONCLUSION 

The Provincial Legislatnresj have thus strictly 
lindted powers of law-making. The Governor can, by 
withholding previous sanction where that may be re- 
quired, by stopping discn^ion in the legislature, by 
withholding assent from any Bill, or reservhig it for 
the pleasure of4he Govenior-General, or returning it 
to the Legislature for reconsideration, put a complete 
brake on the activities of the legislature. The Gover- 
nor-General can also, by withholding previous sanc- 
tion, or withholding assent to a Bill when it is 
reserved for his consideration by the Governor, ham- 
per the activities of the legislature. Again, a Bill 
assented to by the Governor, or by the Govemor- 
G«ieral, may be disallowed by His ziajesty. On the 
other hand, the Governor can secure any temporary 
or permanent legislation without consulting his 
Minis ters or the legislature. His omnipotence in the 
legislative sphere is, therefore, as complete, as a con- 
sUtution can make it. It is difficult to conceive of a 
greater array of powers vith which the head of the 
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executive could possibly be entrusted. As it is, he 
can do anything he Ukes and tmdo anything that the 
legislature may be deorous of doing. The Governor, 
the Governor-General and Hia Majesty have all con- 
stitutional powers to defeat the purposes of the 
legislature. 

p. Financial Powers 1 

The Provincial Legislature has powers relating 
to the ratstnp and spending of the revenues of tl)e 
province. 

t nJOaZNO REVEifUES 

FiKAWciAn Bttxa. The Provinces can levy taxes on 
nutters included in *tbe Provincial 
Legislative List, All proposals for the raising of’r^ 
venues are embodied in the form of Financial Bills 
which cannot be introduced or moved except on the 
recommendation of the Governor. Such Bills mu^ 
originate in the LegislaUve AssAmi^l v and after having 
been passed by that House are presented to the Legis- 
lative Council, if any, in accordance with the rules of 
procedure relating to ordinary Bills. The Governor 
has the saiae rights and powers as regards Financial 
Bills as he has In the case of other Bills. However, 
since all financial proposals must secure the recom- 
mendation of the Governor, private members have no 
initiative in the matter, and only members of the party 
in power — ^usually the Finance Minister — would have 
the right of proposing taxation. 
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2. CONTROL OVER EJCPENDITURE 

THE ANNUAii Every year, tlie Governor is to lay 
More the Legislature an Annual 
E^nancial Statement, beingr a state- 
ment of the esUmated recdpts and expenditure of the 
province and is to show separately (i) sums required 
to meet expenditure whidi is declared by the Govern- 
ment of India Act, 1935, to be charged o n the revenues 
of the province, and (2) sums required to meet other 
expenditure proposed to be incurred from the revenues 
of the promnce. 

csARog p The following expenditure is de- 

dared to be charged on Provincial 
revenues : ' 


(1) The salary and allowance of the Governor 
and other expenditure relating to bis office. 

(2) The salaries and allowances of Ministers, 
•Judges of the High Court and the^Advocate- 
General. 


(3) Debt charges for which the province is liable 
including interest and sinking fund charges.' 

{4) Expenditure connected with the administra- 
tion of ‘'excluded areas.” 

*<5) Any sums required to satisfy any judgment, 
decree or awaid of any 'court*’or^'arbitr^ 
tribunal. 

(6) Any other expenditure declared * by the 
Government of India Act, 1935, or by any 
Act of the Provincial Legislature, to be 'so 
charged. 


. „ whether'^y proposed e^penditare 

faUs withm a class of expenditure charged on the 
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revenues of the province is decided by the Governor 
in hia discretion. 

DISCUSSION AND The Budget, as the annual financial 
statement is popularly called, when 
presented in the Provincial Legi^a* 
ture may be discussed by the Chamber or Chambers 
as the case may be. Only such of the eicpenditure ai 
is not declared to be chai^ Is to be submitted in the 
form of demands for grants to be voted upon by the 
Legislative Assembly. The Upper Chamber, wherever 
it exists, no power to vote on such demands for' 
grants. The charged expenditure is entirely non-vot- 
able and one of the items of expenditure declared to' 
be charged, namely, the salary and allowances of the 
Governor and other expenditure relating to his office, 
cannot even be discussed. 

DEGi^'nvB^ dema nd for a grant can be made 
assemblt. e xcept on the recom mendatioTi ©f 

the Governor. Tbe Legislative As- 
sembly has, however, the power to assen t or torefuso 
to, assent to any demand, or to assent jubjwtTo“a 
particular reduction in the amount demand^— -there 
being no power in the hands of its members to in- 
crease any demand. 


sn^mATTONor If the Legislative Assembly has not 
assented to any demand for grant 
or has assented subject to a reduction in the amount, 
the Governor may restore such grant if, in his opinion! 
the refusal or reduction would affect the due dis- 
charge of any of his special responsibilities. 



THE provincial LEGISLATURE 231 

( gppK.Ei£ENTART The Govemor znay also lay before 
the legislature a supplementary 
statement of expenditure, if it be- 
comes necessary m any financial year, and tbe same 
provisions which apply to the Annual Financial 
statement would?' apply to it 
3 CONCLUSION 

The financial powers of the Provmcial Liegislature 
are, like its legislative powers, circumscribed within 
narrow bounds the Govemor having all possible 
powers both with regard to raismg and spending of 
revenues The legislature has no initiative m raismg 
revenue and is denied any imntrol over that part of 
the expenditure which is declared charged on the 
revenues of the province The charged expenditure 
covers about three fourths of the total revenues of the 
province, and the scope of mtervention by the legisla- 
ture IS thus considerably r^tncted- But even m that 
sphere the Legislative Assembly is not all m all A 
grant refused or reduced by it may be restored by the 
Govemor if, m his opimon, such refusal or reduction 
would affect the due discharge of any of his Special 
Responsibilities This is a power which is capable of 
justifying almost any restoration which the Govemor 
decides upon, thereby reducing the legislature to a 
positiou of^tter helplessness 

l^^elation of the Provmcial Executive to the 
Provincial Legislature 

EXEcurrre^'^^^ executive authority of each pro- 
Vince IS vested m the Govemor, th^ 
cornea of Muustera being there merely to 'aid and 
advise inn m the discharge of his fimctons other 
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than those in which he is required to act in bis dis- 
cretion- The Ministers have thus no locus standi and 
do not in the strictly legal sense constitute the 
"Govemment,” 


SPHERE or 
CONTROL. BT THE 
M:aiSU.TURE. 


The G overnor being appointe d by 
H is Maj esty, nnd being subordinate 
to~uie&ovenior-General and the 


of State, is in no wav responsible _to the 


ence, in so tar as the adjninistration of 
s carried on by the Governor acting in 
his discretion, or exercising his individufil judgment, 
t;{here could be no question of the responsibility of the 
executive to the legislature.' Only in so far as the 
Governor acts on the advice of bis Ministers is it 
possible at all for the legislature to control the actions 


of the Executive, by holding the Ministers responsible 
to itse lf.*^ 


^o^mon or As shown already, the sphere of ad- 
, ministration, in which the Governor 
acts in his discretion, or exerdses his individual judg* 
ment, is not clearly marked out from the sphere in 
which he acts on the advice of his 2ilmisters. This has, 


at once, two results. Firstly, it makes his powers of 
interference in the administration as large as he may 
interpret them to be, thereby denying any real power 
to his Ministers. Secondly, it makes the Ministers 
legally competent to handle all departments, there 
being no subjects or departments wholly reserved for 
administration by the Gowmor in Ws discretion. 
Thus the old distinction between “Reserved'’ 
and “Transferred” subjects is done away with. The 
provincial executive is no longer dyarchical; it is 
unitary. 
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\/xiNiSTERiAii In SO far as the Governor refra&is 
jiESPONsrBnaTT fj-gm interfering with the work of 
the Ministers, the latter have effective control over the 
administration. But hov (^ are the Ministers respon- 
sible to the legislature^ The Ministers are appointed 
hy the Governor, and hold office dunng his pleasure, 
he distributes *work among them, presides over their 
meetings and makes rules fo»* the more convenient 
transactions of business of goiemment Thus, legally, 
theie is nothing to show that the Ministers would be 
-responsible to the legislatureK There is, however, one 
provision which is significant m this respect, namely, 
that the salaries of Ministers are fixed by Act of the 
Provincial Legislature But, this by itself would not 
legally secure mmistenal responsibility for, once the 
calary of a Mimster is fixed, it cannot be altered 
dunng his term of office Moreover, the vast legisla- 
tive and financial powers vested in the Governor 
would deprive the legislature of any indirect control 
over the Ministers who may look for assistance to the 
Governor 

impression left by the perusal 
■coNsnTUTioN of the provisions of the Government 
of India Act, 1935, is that the pro- 
vmcial legislatures are almost utterly powerless m 
•every sphere Their legislative and financial powers 
are so effectively crushed that it may not be sur- 
pnsmg if they are reduced to mere debating societies 
The Governor may carry on almo^ the whole of ad^ 
mimstration m his discretion or in his individual judg- 
men*^ , and may, if necessary, even secure the responsi- 
bility of the Mmisters to himself The towering 
posifaon of the Goiemor stands out, therefore, m 



234 HOW INDIA. IS GOVERNED 

bold contrast with the puny insignificance of the 
legislature. But, these impressions must be revised 
in the light of the working of the Provincial constitu- 
tion since April 1937. Any conclusion based only on 
the letter of the law, without regard to the spirit in 
which it is being enforced, would be nlisleading. 



CHAPTER X- 

THE PROVINCIAL CONSimJTION AT WORK 


1 introductory 


coNSTiTUTioNAi. The provincial part of the new con- 
stitutiofi came mto operation on jgt 
Annl. 1957 A few week before that date, elections - 
'^f or the constitution of the new legislatures were held 
in all Governors’ provinces On the results of those 
elections, the Governor in each province, acting m 
accordance with the Instrument of Instructions, sen^ 
for the leader of the party which had secured a- 
majority of the seats in the legislature, or was the 
largest single party therein.* In four p rovinceB,. 
namely, Bengal, the Punjab Assam and Smd, the 
leaders accepted the invitation and the Governors 
had, therefore, no difficulty in forming Ministnes 
which enjoyed the confidence of the respective legis- 
latures But, m the remainmg provinc es, where the 
candidates put up by the Indian National Congress 
had secured a majority of seats, the leaders, actmg on 
the instructions received from the Congress Working 
Committee, r«>fn«!«^ to nfR>»o unl6ss_ the Gover- 
nors gave an agsurance that they would not, in prac- 
tice, exercise any of the numerous powers given te 
them by the Act, of actmg in discretion or exercising 


North West Frontier Pronnce Instead of 
to tip* ^ tho largest pwr 
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individual judgment Thus, the Governors were 
asked, on threat of non-acceptance of office, to sur- 
render all special and over-riding powers given to 
them by the constitution and to agree to carry on the 
entire administration of the province in accordance 
with the ad.vice tendered to them constitutionally by 
their Ministers. The Governors, while assuring the 
leaders of their good will and sympathy, considered 
it impracticable, for constitutional reasons, to divest 
themselves of the responsibilities and duties which 
had been placed upon them by Parliament They 
were, therefore, unable to give such assurance s, and 
argued that it was not within their power to give any 
such guarantee, as it would amount to a direct breach 
of legal duties imposed on them. 


iNTEimr The Governors were, therefore, com- 

iomsTMxa. ^ elsewhere for the for- 

mation of Ministries in the “Congress” provinces. A 
Council of Ministers consisting of the leaders of mino- 
rity parties and groups in the legislature was formed 
by each Governor in these provinces, but since 
these did not enjoy the collective confidence of 
the legislature, their existence could not but be re- 
garded as purely temporary. They came to be known, 
therefore, as ** IiitpriTn though their 

members were Mhiistere In every sense, there being 
no such thing as an “interim” Minister recognised by 
the AcC These interim Ministries continued in office 
until July 1937 when the Congress parties in the 
legislatures agreed to accept offices. The real work- 
ing of the new constitution in the provinces can be 
said to have begun only then. 
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A NEW EKA. Prom jTtily 1S37. India marched 
ahead with the new constitutioa 
workmg in all the pro'wnces- Though the Congress 
had failed to secure any formal undertaking about the 
non-exercise of special powers vested in the Gover- 
nors, the controversy had don© much to clear the 
pomt that the Governors would not e xercise these 
powers from day to day , but would consider these ns 
reserve powers, to be used on exceptional -pcc^ on^. 
The spixif in which the provincial constitution came 
to be worked was, therefore, a welcome surprise to 
the very critics of the constitution. 

2 THE PROVINCIAI. EXECUTIVE 

^^nmcENT OF The Governors appointed the Minis- 
i sTERs discretion but on 

the advice of the l^der of the party which command- 
ed a majority of seats in the legislature. Kowhere did 
the Governor attempt to make any changes in the 
names of Ministers submitted by the leaders. :&i prac- 
tice, the Ministers, therefore, came to be the nominees, 
not of the Governor, but of the party in power. 

msjority party 
naturally assumed a prominent posi- 
tion. He came to'be known as the 
Chief Minister or Ihime Minister, though the Act did 
not contemplate any such provision. As the leader of 
his party in the Legislature, and head of his colleagues 
in the Cabinet he came to acquire a position of dis- 
tinct superionty. In votog salaries of Ministers some 
legislatures recognised his superior position'by-fixing 
a higher salarj^orhim, - 
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JOINT Tn the composition of the Ministries, 

EESPONSiBiUTr. principle of Joint Responsibilit y 
g^TTia tf> have been borne injnind in all the, provin ces. 
The Congress Ministries were the most pronounced in 
their adherence to this principle, and admitted only 
those members into the Ministerial fold, who imder 
took to accept allegiance to the Congress party and to 
eany out its directions.C-^e other Ministries could 
jiot be so homogenous and bad to admit members of 
different parties, thereby forming coalitions.'^ 
REPRESENTATION Instrument of Instructions re- 
quires the Govenior to mclude ‘so 
jar as practicable members of import^t minority 
coEununities.". This was interpreted by some to 
mean that it was the duty of the Governor 
to include in his Ministry representatives of 
each ^important community. Any insistence ah 
such interpretation would have caused a serious 
difficulty in securing the principle of joint 
responsibility which was equally stressed upon by the 
Instrument of Instructions. Fortunately, the Gover- 
nors did not think fit to insist on the inclusion of such 
representatives, with the result that the principles of 
joint responsibility was developed and the smooth 
working of the government was ensured. 


Ministers are_j^_hoId office 
during Ih^ pleasure .of Ttlie.GovW- 
no^Jjut ,in practice, the traure of the Ministers has 
come to depend upon, the confidence reposed in' tiera 
by the le^lature. No Ministry has been retained after 
it has lost the confidence of the legislature, and no 
M i nis try has been dismissed unless the legislature has 
directly or indirectly declared its want of confidence 
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m the Mmisters '^The responsibility of the Ministers 
to the legislature has, therefore, been complete t Even 
snap votes on demands tor grants, when they went 
agamst an emstmg Ministry, were mterpreted by the 
Governors as mdicatmg lack of confidence in the 

BisTiuBimoN OF The Governors iiave left the alloca* 
•WORK & MEETINGS wotk ond the Msignme^ of 

portfdhds among the Ministers to 
to be settled among themselves The Governors have, 
however7 exercised their right of presiding over th6 
Councils of Ministers, and have not followed the prac- 
tice of_Hia Majesty who normally absents himself 
from all buamess meetmgs of hia Council This has, 
however, led to the mstitu tion of “mformal meetings” 
of the Ministers, where the Pnme'Minister presides, 
■and matters of pohcy are already decided upon, so 
that m formal meetings the Mmisters speak with a 
umted voice before the Gowmor 


pARLiAsiENTART The obsence of any legal restriction 

SECRETARIES .. . * 

on the number of Mmisters has en* 

nbled the Provmcial Mmistnes to appoint Parliament- 
-ary-secrelanes to the Mmisters Their position is 
that of assistants to the Ministers whom they relieve 


*Ia the Contral Provinces In Julv 1933 the Goversor ectloe oft 
‘he.»drlee et his rrlme Minister, calleG for the resignation of some 
of his ministers with whom the Prime Minister hid differences and 
to do so was Oblige to dlsnilsi them from office 
^e Prime Minister thereupon fonned a new ministry but soon lost 
legIsUturo and resigned One of the dlsmiaed 
mlnUtera was then called upon to form a new Ministry 

rts/ss 

t«ro brought about by 
fall*of^AIhS? In 1938 and the 

Ministry In sind In J9i6 were brought about bv 
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3 THE PROVir»ClAlj LEGISLATURE 

LEGisLATio*! NOT Th© pTOvmcial Legislatures have in 
RESTRICTED practice, been allowed maxim^ 
liberty to legislatejwithm the sphere assigned to them 
The Govemars have not used their power of v etoin g 
(or withholding assent to) legislation nor has the 
Governor General exercised his powers of withholding 
assent ~lo Bills reserved for his consideration by the 
Governor No A ct has been disallowed by His Majesty 
On the other hand the Governors have not^availec 
themselves_of the pov/er of issuing Ordinances at any 
time in thetr discretion or of enacting Governor’s Acts 
Such Ordinances as have been issued by them have 
been promulgated on the advice of their Ministers who 
are responsible to the legislature and have been, 
each case, of invaluable help to the administration 
the province 

The Governors have also refrained 
fromjexercismg their powers of re- 
storation of grants refused or reduced by the Legis- 
lative Assembly • But ths^charged expenditure has 
constituted by far the greatest stumbling block in the 
way of ensuring control of the legislature over pro- 
vmcial finances 

4 RESPONSIBLE GOVERNMENT IN THE PROVINCES 
working oi the provincial con 
stitution has been satisfactory 
mos t res pects It has shown that by developing con- 
ventions and imderstandmgs capable of bemg enfold 
by ’stking^public opinion organised through pohtical 
parties, it is possible to derive the ‘ substance of inde- 

u * power or restoration -o 

as 10 rraintain the system ot Commlssio&erB 


who I 
1 . m\ 
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242 


HOW INDIA IS GOVERNED 


pendence” in the provinces even from the present 
constitution. If the true test of a constitution lies 
not in its theoretical perfection but its smooth work* 
ing, the provincial part of the constitution must be 
pronounced a success. The indelible impression left 
on the mind by the working of the provincial consti- 
tution is that Responsible Government in the pro- 
vinces was realised in a very large measure. 


ACHIEVEMENTS This wss slso evident from the 
MINISTRIES. vigorous acUvity with which popu- 

lar ministries were able to launch 
ambitious programmes of legislative and administra- 
tive reform in order to re-construci-the economic and 
social life of their provinces. 'Though in seven out 
of the eleven provinces this activity has suffered a 
temporary set-hack due to the resignation of the Con* 
gross ministries, there is no doubt as to the immense 
enthusiasm with which a new life was infused in the 
administrative machinery during their term of jjffics."* 
The evils of red-tapism were partially remedied''Bjr 
personal attention on the part of ministers and the 
Services were called upon to show greater courtesy 
and sympathy in dealing vrith the public and to 
accustom themselves to “a rapid response to public 
grievances, a new spirit of enterprise ^d drive, and 
a courage to experiment and to take measures from 
which Governments imder the previous constitution 
would have shrunk."* As a preliminary step to the 
Introduction of various reforms. Provincial Govern- 
ments appointed a number of expert committees to 
review different problems and make suitable sugges- 


B Ufilted ProTlDces And the Neir 
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tions for legislative and administrative action These 
committees co\ered a variety of topics and their i*©' 
commendations formed the basis of Goveniment 
measures Among the most Important reforms ear- 
ned out by popular mmistnes may be mentioned the 
following — • 


1 Education Extension of p nmary educa tion 
literacy campaigns among adults , startmg of te chnical 
mstitutions, attention to phy sical tram mg, etc 

’ t 

2 Agricultu re Laberal policy of suspensioji s 
and re missions of land revenue . Te nancy leg islation, 

3 Rur al Debt R elief. Regulation of Money-lende rs^ im 
proved marketin gTof agncultural produce. I mgation 
programmes, aid to cottage mdustne sietc ^ 

3 R ural Developme nt Provision of dnnkmg 
water in the villages, wrtension of medical facih ties, 
R oad-d e\ elopment, etc 

4 Social Reform Prohibition, Temple Entry 
Legislation, removal of miscellaneous d isabihties suf- 
fered by the scheduled classes, etc 

5 Industries Industrial and Economic Surveys, 
mcrease m wages o f labour. Legislation for Settle- 
ment of Industrial Disputes etc 

6 Local Self Government Abolition of nomi 
nations m mumcipalities and local boards, rc-con^ 
struction of village panchayats 


wmprehenslw ftad Is more as abstract of tm 
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cRiTicAii Many of these reforms were long 

over-due and were therefore univer- 
sally welcomed, though some of 
them naturally aroused opposition from vested inter- 
ests. Unfortunately, a few gave rise to vigorous 
opposition as they were alleged to affect a particular 
commxmity or interest Among these may be men- 
tioned the Prohibition programme of the Bombay 
Government, the Bombay Industrial Disputes Act, the 
Tenancy Legislation in the United Provinces, the Cal- 
cutta Municipal Amendment Act and the Bengal 
Secondary Education Act Apart from the intrinsic 
merits of the programmes of provincial ministries, the 
joint of constitutional interest that emerges is that 
the new ministers found ample opportunities to re* 
deem their pledges to the electorate. In fact, the 
Congress ministries forgot their original object of 
accepting offices to 'wreck' the constitution and were 
the most enthusiastic in working it. Perhaps, the 
reality of the transfer of power was a surprise to’ 
them. As Sir Harry Haig has put it, “There is reason 
to think that the Congress also could not bring them- 
selves to believe that so much power was really being 
transferred.” 

LIMITATIONS oT This does not, however, mean that 

itESPorreiBLE XI. , .7 

GOVERNMENT tD© Ministcrs Were all powerful m 
the provinces. In*the''^r5t place, 
the very forbearance o^the. Governor froin the exer- 
cise of powers vested in him was based on an under- 
standing which could not survive a definite or radical 
difference of outlook between the Governor and his 
Ministers. This was a conscious or unconscious check 
on. the popular Ministries who had naturally to forego 
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all radical measxires, in order to continue their good 
relations with the Governor Secondly, the Ministers 
found it eirtremely difficult to work the constitution 
in a progressive spirit so long as the financial re- 
sources of the province were restricted to the levy of 
taxes allowed to them by the Government of India 
Act, 1935, and so long, further as about three fourths 
of the total revenues were required to meet expendi- 
ture which was charged on the revenues of the pro 
Vince Their programmes had, therefore to be 
severely curtailed The other restrictions on Res- 
ponsible Government m the provmces were the result 
of provisions governing the relations between the 
Centre and'tEe provinces These are analysed m the 
next 


But while th^e constitutional limi- 
tations still left the nunistnes ample 
^ scope for their activities for some 
time to come, the future of Responsible Government 
m the provmces to be seriously challenged by the 
persistent lack of pohttcdl parties and by the conse- 
quent emergence of the problem of communal 
zmnonties in hidia 


pSmEs^ It IS a weU known principle that the 

smooth workmg of Parliamentary 
Government is dependent on the presence of a fero 
iceJl organised political parties The singular lack of 
such parties m India is regarded by many as a chief 
stumhlmg block m the way of India’s constitutional 
development. The workmg of the provincial consti- 
tution has demonstrated the truUi of this remark 
beyond all possihihty of doubt 
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m April 193T, gave place to Congress Coalition Minis- 
tries some time later, the Bengal Ministry, with a few 
defections has had, on the whole, a smooth sailing, 
but the Smd Coalitions have come out the worst of 
all The first Goahtion Ministry lasted for less than 
a year the second had its existence threatened almost 
in every session of the legislature and ultimately suc- 
cumbed about two years after assumption of office, 
the third Idmistry resigned after a few months and a 
fourth mmistry is now functionmg Multiphcity of 
parties and the extreme fluidity of the elements m the 
legislature whose members change their pohtical 
opimons as often as it suits their personal mterests, 
are pnmanly responsible for this state of affairs In- 
stability of Muustnes should be a matter of senous 
concern to any province, and most of all to a young 
and undeveloped province like Smd where programmes 
of economic and social reconstruction require urgent 
attention The necessity for developing poltftcaZ 
parties on certain principles is, therefore, paramount 
if responsible government in the provinces is to yield 
any material results The problem acquires added 
importance due to the fact that at present most of 
the parties m the provmcial legislatures are based on, 
communal bonds, with the result that commimal 
minorities are always at the mercy of the ma 3 onty 
commumty. This can be got over by shaking off com- 
munal trammels and forming pohtical parties so that 
ewnomic and pohtical ideologies may take the place 
of communal bickermgs But so long as we have com 
munal electorates and the deep distrust between the 
different communities, there can be no such immediate 
prospect This has led to the cry that democracy of 
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the parliamentarj’ type is not suited to India. This 
difficulty was anticipated by the Joint Parliamentary 
Committee, 1934, which reported : “Parliamentary 
government as it is understood in the United King- 
dom, works by the interaction of four essential 
factors: the principle of majority rule; the willingness 
of the minority for the time being to accept the 
decisions of the majority; the existence of great 
political parties divided by broad issues of policy, 
rather than by sectional interests; and finally the 
existence of a mobile body of public opinion, owing 
no permanent allegiance to any party and therefore 
able, by its instinctive reaction against on one side or 
the other, to keep the vessel on an even keel In India 
none of these factors can be said to exist to-day.”* 
while these above considerations 
^ ' only convinced the committee to intro- 

duce certain safeguards “in the Constitution, the 
system of Parliamentary govenunent has been sub- 
jected to severe criticism in India on the ground that 
under the’present circumslanws it can only mean the 
permanent rule in each province of a communal ma- 
jority and the consequent exclusion from office, or 
relegation to imimportanf portfolioa, of the represent- 
atives of the minorityyHence, the proposal for Coali- 
tion Ministries, in which representatives of the 
'minorities may be included, has been widely can\’as- 
Bed by a section of opinion in India, but any such pro- 
vision by law would strike at the very root of the 
principle of Joint Responsibility and thereby undo 
what little has been aehieved'by nowJ^ It would in- 
troduce the communal virus right into the delibera- 

•J.P. C. Rejrf.rt. Vol, I. p. Jl. 
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-tions of the Government xtself But if the only alter- 
native to them IS a complete deadlock and an 
intensification of communal feelmgs, they may he 
resorted to provided there is a prior agreement upon 
a body of specific objects which they agree to be tem- 
porarily more important than these differences, ’* and 
m the hope that the communities may thereby learn 
to gradually lose their differences by concentratmg 
•on far reachmg economic and social programmes and 
relegatmg communal issues to their proper place, so 
that m time to come communal divisions may lose all 
force and such coahtions may then become redun 
danbt To advociite coahtions as a normal or perma- 
nent feature of an constitution is to perpetuate our 
communal divisions and render the executive incapa- 
ble of united and vigorous action ItViU be a senous 
aggravation of an evil which is already inherent m 
parliamentary democracy 


8 PROVINCIAL AUTONOMT 

TWO icEANiwcs Thg expression “Provincial Auto- 
nomy” is freely used m relation to the provmcial part 
of the new constitution. But m popular usage the term 
conveys two meanmgs, not often kept distmct. It 
may mean either that the provmces are broadly free 
from control by the Government of India and are, m 
that sense, mdependent or autonomous, or that the 
go\emment of the province is responsible to the 
people through their representatives m the legislature 
^ proper sense, Provmcial Auto- 
nomy means freedom from cehtral 
control, the institution of a form of government 


f EagJaad vp 79 9 
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“whereby each of the Governors’ Provinces will 
possess an Executive and a Legislature having exclu- 
sive authority within the Province in a precisely de- 
fined sphere, and in that exclusively provincial sphere 
broadly free from control by the Central Government 
and Legislature.”* This, according to the Joint Par- 
liamentary Committee, is “the essence of Provincial 
Autonomy." This meamng of the term lea%’es un- 
settled the m ann er in which this exclusive and broadly 
uncontrolled authority of the province is to be exer- 
cised : it does not imply that the Executive of the pro- 
vince will necessarily be responsible to the Legisla- 
ture. A government of a province free from central 
control, but not responsible to any legislature or other 
body in the province may also, according to this con- 
stitute Provincial Autonomy. 

NEcsssrxT OP In India, Provincial Autonomy is 
DisTiNcnoK. popularly identified with Responsible 
Government and the strict meaning of the term Is 
often not borne in mind. It must be recognised that 
the use of the expression should not lump together 
these two different requirements which may not 
necessarily exist side by side. The one refers to re- 
lations between the province and the Centre, while 
the other conveys the idea of self-govemmenL There 
is no doubt that before Responsible Government can 
become real in a province, the control of provincial 
affdrs by the Centre should cease; every case of 
Central interference will be a breach in the principle 
of self-government in the province; to that extent, 
^vincial Autonomy is a condition precedent to the 
establishment of Responsible Govenunent, but there 

•J. P. C. Report, p. 29 
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may te Provincial Autonomy and yet no Responsible 
Go^^emIGent. 

6 HOW PAR HAS PROVINCIAX. AUTONO^tY BEEN 
INTRODUCED IN INDIA’ 

The question of autonomy of the provinces must, 
chiefly relate to their relations with the Centre and 
resolve itself into the query how far are the pro- 
vinces free from Central control in provincial 
affairs’ 

NEW STATUS OF The constitution of India, embodied 
THE PROVINCES ^ Giovemment of India Act, 
1935, IS based on federal principles, 
and confers a new stairs on the pro/mces which 
were h.therto, mere agents of the Goveinmuit of 
Ini?ia The legislative financial and adimni..trative 
powers of the provinces are no longer derived from 
the omnipotence of a Central Government, but are 
specifically laid down m an Act of Parliament which 
also prescribes the powers of the Central Government. 
This at once gives to the provinces a higher consti- 
tutional status which, as mere admmistrative units, 
they have hitherto lacked In so far as the Act of 
1935 provides for a field of exclusive junsdiction of 
the Provincial Executive and Legislature, it marks a 
distinct improvement m the position of the provinces 
But their autonomy is subject to several IimitaUons. 

thescopeof Provincial legis- 
EEGisLATioN Ution IS not strictly exclusive Even 
on matters included m the Provm- 
cial Legislative List, the Federal Legislature can pass 
laws if the Governor-General issues a Proclamation 
of Emergency. With regard to matters mcluded in 
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the Concurrent Legislative List, the Federal Law 
prevails in case there is a conflicting Provincial Law, 
and the latter can prevail over the Federal Law only 
with the assent of the Governor-General or His 
Majesty. There are thus no rigidly marked boundari^ 
separating the Provincial sphere from the Federal, so 
as to exclude all possibilities of encroachment by the 
latter. 

GOVERNOR- Secondly, with regard to introduction 
po^RS IN of sever^ kinds of Bills or Amend- 
LEGisEATioN. mcnta in the Provincial Legislature, 
the previous sanction of the Gover- 
nor-General is necessary.* Bills duly passed by the 
Provincial Legislature may be reserved for the con- 
sideration of the Governor-General who may either 
assent to the Bill, or withhold assent, or reserve it 
for the signiflcation of His Majesty's pleasure thereon, 
or return the Bill for reconsideration by the provincial 
legislature. 

GOVERNOR’S Thirdly, wherever a Governor of 

EESPONSIBILITT .u „ • . t 

TO THE GOVERNOR- tno piovincc acts JD his discretion 
GENERAL. qj- exerciscs his individual judgment. 

he is subject to the control of the 
Governor-General. This is so wide and sweeping a 
reserve of power in the hands of the Governor- 
General that it may place the whole of the legislative, 
financial and administrative machinery in the hands 
of the Governor-General. The Governor while with- 
holding assent to legislation, issuing Ordinances in 
his discretion or individual judgm'int, enacting 
Governor’s Acts, exercising Special Responsibilities, 

* See Chapter IX P. 194. 
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restoring grants not sancUoned by the Legislature 
etc , IS subject to the control of the Governor General 

FEDERAL Fourthly, the executive authority of 

DIRECTIONS every province is to be so exeri ised 

as not to impede or prejudice the exercise of authority 
of the FederaUon. And for securing this the Fede* 
ration may give necessary directions to a provinc 
Such directions may be issued m particular to carry 
into execution, an, Act of the Federal X<egislature and 
to construct and maintain means of commumc^tmn 
declared to be of military importance And if it ap- 
pears to the Governor-General that in any province 
effect has not been given to any directions so given, 
the Governor General acting_in his_discretion,_may 
issue necessary orders to the Governor of the 
province 

GOVERNOR Fifthly, tae Governor General, a(^ng 
IB bis disc*^tion It any^time 
DIRECTION issue oixleTs to the Governor of a 
province as to the manner m which the executive 
authority ^f_the province is to be exercised for the 
purpose of preventing any grave menace to the peace 
or tranquiUity of India or any part thereof • 


SeS^o? Sixthly, the Governor General may 

GOVERNOR direct the Govemorjof any province 

GENERAL. to discharge as his a gent sucE^c- 

tions m relation to tnbal areas as may be 'specified 
If m any particular case, it appears to the Governor- 
General necessary, he may direct the Governor of 


“5* Governor General to 
the releas e oty onucal prisoners br titn Cc-sgrets 
United Prorinces and B har But due to the ten 
^Irnatlon bT the lUnlstrles concerned, the Issue wm com 
promised and the resignation of the i-lnistrles wlthdravm “ 



254. HOW INDIA IS GOVERNED 

flTiy province to discharge as his agent s uch fimcU ons 
in rel^ion to defence, external affairs, or ecclesiastical 
nffair3~as may be specified in the direction. 

FEDER&i/ And lastly, an amendment of the. 

SSSioN m Govemment of India Act. 1835, c_aj- 
-THE PROVINCES pied in 1939, confers on the Federal 
Government additional powers. It 
Vpi already been noted above that the Federal Legis- 
lature can_pass laws on matters included in the 
Provincial Legislative List, if a Proclamation of 
Plmergency is issued by the Governor-General. There 
was. however, no provision for the Federal Govern- 
ment to carry out those laws in the provinces through 
their own officials. The recent amendment, therefore, 
authorises the Federal Govemment. in times of tear 
only (but not in case of other emergencies) to take 
necessary executive action and issue directions to the 
Provincial GovemmenU In relation to the emergency 
.powers exercised by the Federal Legislature. 

foregoing limitations are vital 
THE uiirTATioNs. encroachmcnts on Provincial Auto- 
nomy and are couched in such vague 
mid elastic terms that they may yield any meaning 
convenient to the Federation. Provincial Autonomy, 
ill the strict sense of the word, is not granted by the 
constitution. Nor is it necessarily* an ideal. Perhaps 
a, unitary govemment for British India, having no 
place for Provincial Autonomy, may be welcomed by 
those who prize national unity above all else; but the 
above limitations on Provincial Autonomy are to be 
deprecated on the ground that each of them consti- 
tutes a hindrance.,to the development of Responsible 
■Government in the provinces. So long as the pro- 
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Vinces are not free from central control, no Goi em- 
inent of ffie province can be free to act m accordance 
\ itL the vn^-hes of the legisla^re 

7 FAILURE OF COLSTTruTION AL JtACHENERT 
IN THE PROVINCES 

ISSUE OF If at any time the Governor of a 

PRocLAiiATiov IS satisfied that a situation 

has arisen m which the government of the province 
cannot be earned on in accordance with the provisions 
of the Go\ emment of India Act, 1935, he may, acting 
tn ?ii3 discretion, issue a Proclamation and thereby 
declare that his functions shall, to such extent as he 
maj specify m the Proclamation, be exercised by 
him m his discretion and assume to himself aU or any 
of the yoxcers of any provmcial body or authonty 
except those of a High Court. Such a Proclamation 
can be issued by the Governor only with tne con* 
currence of the Governor-General, and must be com* 
mumcated forthwith to the Secretary of State and 
sball be laid before each house of ParhamenL 

ITS Such a Proclamation may be re- 

nuRATioN voued or varied by a subsequent 

P^c’amation and shall cease to operate at the ex- 
puration of six months , but the two houses of Parba* 
inent can, by passmg resolutions approvmg the con- 
tinuance m force of such Proclamation, extend its hfe, 
bj a period of twel\ e months at a time, to a TnaYimiim 
period of three >ears. After that, the Prcclanintion 
shall cease to have effect and the government of the 
prcvmce sball be earned on in accordance with the 
other provisions of the Government of India Act, 1935, 
sTub-juu^ to any amendments made by Parbament The 
language of the Act would give the impression that 
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such a Pcoclanation zmght be in force for a little 
less than three years and then if withdrawn for some 
timp, it might again be in force for another lease of 
three years, and so on. If the GoTOmor assumes 
to any powers of the Provincial Legislature, 

any laws made by him shall, subject to the terms' 
thereof, continue to ha\-e effect until two y'ears have 
elapced from the date on which the Proclamation 
ceases to have effect, unless sooner repealed or re- 
enacted by Act of the Pitmnml Legislature. 
co^•cLcsIOK. These pro^nsions giving to the 
Governor complete control over 
the government of the province were intended to be 
in the nature of reserve powers. Ironically enough- 
only two and a half years after the inauguration of 
the constitution these powers had to be resorted to by 
the Governors in seven out of elex-en provinces,* That 
a Constitution should envisage, and make provision 
for, its complete breakdown is an interesting feature 
of the Government of India Act, 19S5. 


* TUt vu oeoKBalt&trd Id KoremtiN'. 1539. bj the nsIeiuUoB of 
U>e CoBfTKM lUaUtrlea is frorlBrn. u a ensure of protest 

'SpslBSt Brltub poller irttb repard to tbe future or India, t^y I 3 
Auaai. vas tbe Gormor able to fens aa alteraatlre SUalstrp; else* 
irberv. the eOBStltntlosal merhiaerr aed to be vuspeaded. The 
CoreTstFre appotattd Mnsere tn piece ot mpocslble BUrUsiers aad 
suspended the Irplslatores. assuatlnr all lestalaUra poren to them- 
selves. The period ot six months expired In April. 1510. but FlulU- 
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FEDERAIi FINANOE , 

^Governments in modem times require large 
amounts of money for carrying on their admmistra- 
tion This money is generally raised m the form of 
taxes levied on the people The existencje of more 
one government m a country — e g , the Central 
and Promncial governments in India, raises the 
question of finding suitable sources of revenues for 
each government, so that adequate amounts may be 
secured for the smooth and efficient admmistration 
of the country’s affairs 

1 HISTORICAL BACKGROUND 
nrraoDucTORT The present financial system of India 
IS a product of gradual evolution 
made during the last century and a half For a long 
time the right to levy taxation and authorize expen- 
^toe_wM_yestedjjnly_m_tte Gover nment o f_India 
and the provmcial govemments’were Jooked upon as 
me re a g ente of the C ^ral. goyermnent, both m 
collecting and spending money Tie" lustory of 
financial rdations between the Central and Pro- 
vincial governments falls _ into _three well-defined^ 
pen(^ Dunng first penod to- 

^ISH—there was complete cen^isation of finance, ' 
the second period, from 1871. to 1919, witnessed a 
process of ^dual finan c i a l de<ymJxai\ 5 a,twa, -asA 
ourmg the third period, from 1919 to 1936, a clear dis- 
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tinction was made by rules between Central and Pro- 
vincial heads of revenues and expenditure. The 
acceptance of the ideal of Federation and the introduc- 
tion of Provincial Autonomy in . April 1937 have 
brought new considerations which lie at the basis of 
the present arrangement. 


THE FIRST PERIOD policY of Concentration of all 
authority — ^legislative, administra- 
tive and financial, in the hands of the Central Gov- 
ernment, was pursued ever since the passing of the 
Regulating Act of 1773. It Iqd to the complete sub- 
ordination of the provincial governments to the 
Centre. The provincial governments could neither 
raise money nor spend it without the express author- 
ity of the Centre. “If it became necessary,” wrote 
Sir John Strachey, “to spend £20 on a road between 
two markets, to rebuild a stable that tumbled down, 
or to enteratin a menial servant on wages of 10 shil- 
lings a month, the matter bad to be formally reported 
for the orders of the Government of India.” Such 
a system could not but lead to gross waste, as no 
provincial government would have any incentive for 
economy. Besides, it enforced a barren uniformity 
in a country whose diversity of conditions called for 
local independence and initiative. The provincial gov- 
ernments, having no interest in the development of 
the revenues, offered little co-operation in the matter, 
with the result that there was neither economy nor 
elasticity, nor the necessary diversity in the 
isystem. To quote again Sir John Strachey, “The 
distribution of the public income degenerated into 
something like a scramble, in which the most violent 
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bad the advantage with v«ry little attention to reason. 
As local economy brought no local advantage, the 
stimulus to avoid waste was reduced to a mini mu m , 
,and aa no jlocal growth of the income led to local 
means of improvements, the mterest m developmg 
t(he pubbc revenues was also brought down to the 
lowest levd ” 

raEj^coND The first step towards fmancial 
1*71 TO 1313 devolution was taken m 1871 when 

Lord Mayo’s Government imtiated the system of 
Provmcial Settlements "by which certain heads of 
expenditure of a local diaracter, along with the 
revenue or departmental receipts yielded by them, 
were transferred to the Provincial Governments" 
These heads were — ^ohce, Jails, Education, Roads 
and Civil Works, Mddfcal“Services, and Registration 
As the revenue received under these heads was not 
adequate to meet the cost of administration, the pro* 
vmces received certam annual lump-sum grants from 
the Central Government, and , were required to make 
up_t he def iciency,_if„any.Jby„local .taxatio n T^is at 
once led to a greater sense of responsibility among 
the provmcial governments which tried to distribute 
their limited resources in the best possible ,way But, 
the annual settlement of lump sum grants gave rise to 
provmaal nvalnes and the provmcial governments 
soon discovered that the practice of economy on their 
part would only brmg about a reduction m the amount 
assigned to them m the next fmancial settl^^ment. In 
1877, Lord Lytton’s Government earned the process 
^step further, by transfemug additional heads to 
the proTincial government. These were —Land 
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Revenue, Excise, Law Justice, General AHmin* 
istration, and Stamps. The awnual grants allovired to 
the provinces were raised and in addition a share in 
the revenues yielded by Ennse and Stamps was given 
to them. Thus a beginning of the system of “divided 
heads” was made. In other ways, this arrangement 
was merely an extension of the principles of the set- 
tlement of 1871, and contained all the defects of that 
settlement. In 1882, Lord Ripon’s Government 
introduced two main changes. Firstly, the head of 
revenue were divided into three main categories: — 
(i) Imperial heads: — Customs, Salt, Opitnn, etc.; (ii) 
Provincial heads: — Departmental Receipts under 
heads of Elxpendittu^ and Provincial Rates or local 
taxes; (lil) Divided heads:— Excise, Stamps, Forests, 
Registration, etc. The sj^tem of lump-sum grants 
was abolished, and instead, the provinces were 
assigned a share in Land Revenue which thus became 
a "divided head.” Secondly, the settlements were to 
be made thereafter not every year, but every five 
years. Minor changes were made in such subsequent 
settlements in 1887, 1892 and 1897. In 1904, Lord 
Cur^on’s Government declared these settlements as 
quasi-permanent In 1912, Lord Hardinge’s Govern- 
ment, after making certain changes on the recommen- 
dations of the Royal Commission on Decentralisa- 
tion which presented its report in 1909, declared 
these settlements as permanent These arrangements 
continued till the intr^uction of the Reforms in 1919. 

[ financial arrangements exist- • 

I arrangzhent. mg before 1919 contained .various 
j grave defects. The Divided heads 

were a veritable bone of contention and led to inter- 
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fereace by the Central Govenunent in provincial 
matters; provincial iaequaliti^ and jealousies led to 
«travagance aTtd mutual recrimination; and the pro- 
vincial governments were yet too subordinate to the 
Central Goveimnent in as much as they could frame 
no separate budgets, and had no independent powers 
of taxation and borrowing. 

THE THIRD The Reforms of 1919 ushered in a 
new era in the history of Indian 
finance. As the provmces were 
given a partial measure of responsibility, it was 
necessary to allocate the heads of expenditure and 
the sources of income so as to free them from con- 
stant interference by the Centre. Hence, the first 
c hange made in the financial relations between the 
Centre and the provinces was the abolition of ‘'divided 
heads.** A clear distinction between Central and 
Provincial heads was drawn by rules made under the 
Government of India Act, 1919. The Central head s 
included Custom s, Income-tax, Railways, Posts and 
Telegraphs, 'Opium, Sait, i£litary R«eipts, etc., and 
the'Kbvindal hedds included Land Reve nue, Stamps 
Registraiiom'Excise and Forestsi-^e provincial "^v- 
emmaits were now jiutliorised to levy taxat io n on 
their own authority, on^nStteisTciaiafied'as’provim 
cSl Md w^ emp owered l ^rame theiF ow nTu dgete. 
Thus a limited independence wa^g^ted to them, so 
that they were 'ho entirely at th&-'merc^of 

the Government of Ind i^ -B ut the 'abolition of “divid- 
ed heads" and toe complete transfer of cStain lucra- 
tive sources, parUculariy land “revenue, "to-the pro- 
n Gov- 

ernment which found its financial position adve^rsely 



262 


HOW INDIA IS GOVERNED 


affected. It demanded certain contributions_jfrom 
the provinces to make up for the deficit in the Central 
budget. Accordingly, a committee, presided over by 
Lord Meston, Vi’as appointed to go into the question 
and'fix the amounts of contribution payable by differ- 
ent provinces. The recommendations of the Meston 
Committee, referred to in popidar language as the 
Meston Award, gave rise to protests from almost all 
provinces each of whom complained of singularly 
imfair treatment. This qrstem of provincial contn- 
butions being unpopular and wrong in principle met 
with insistent opposition; but it was continued till 
1^8-29 when it was finally abolished. 

2. THE PROBLEM OF FEDERAL FINANCE 

am accepfanre of the Idea of All- 

India Federation created a fresh 
problem of putting the financial relations between the 
Federation and the Provinces on a footmg compatible 
with the basic prindples of federalism. Though the 
principles by which public finance is conducted are 
the same in a Federal, as in a Unitary State, it is 
necessary in a federal constitution that the sources 
of revenues and the heads of expenditure should be 
allocated among the Federal and Provincial Govern- 
ments by the constitution itself. Such allocation 
should be rigid so as to remove all ' possibilities of 
encroachment or of over-lapping jurisdiction, and 
be such that it fits in with the distribution of 
legislative powers among the Federation and its \mits. 
It is further necessary to see that the arrangement 
decided_upon3ecures adequat e fund 3_to_cach_govem- 
ment and is conducive to administrative convenience 
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and economy The problem of Federal finance is» 
therefore, to harmonize a ngid allocation of financial 
powers with adequacy for all, at the same time 
having regard to administrative convemence and eco- 
nomy Such a problem admite of no smgle solution 
arphcable to all federations The prevailing circum- 
stances in a country determme the lietailed lines on 
which it could be solved 

SCHEME ADOPTED R cheT n<^ of federal finance 

IN INDIA. adopted m India is the r esult of the 

dehberation^ of several bodies. The Fed eral Finance 
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Provincial Govenanents is contained in the rigid line 
drawn between Federal and Provincial sources of 
revenue. Thus each has a w ell-marke d sphere defi - 
ni ^ly assignedj o -it; any^croachci^inB^th e oth er 
bem^Mrajrires, 


FEDERAi. The following taxes included m the 

EE^’ENTOS. V 

Federal Legislative List can be 
levied only by the Government of India: — (i) Cu stom s 
duries; (ii) Duti es of Exci se on tobacco an'd,jither 
goods manufactured in India except alcoholic liquors 
hemp, drugs, etc., (lii) Taxes o n Income other than 
agricultural income; (iv) CorporationJTax; (v) Duties 
on^alt; (vi) Taxes on the capital .value of property, 
ojther than agricultural land; (^’ii) Taxes on the 
capital .pf.. companies; (vilil Duties la_r gsp ect pt-snc- 
cession to property othe r than a g ricultural l and; (lx) 
Stamp duties "on b'llls'ol.exchange, ch^^s, etc., (x) 
Terminal taxes on goo ds and p assengers carried by 
rail or alrr'Ca) Taxes on railway Tares and freights. 


The following taxes included in the 
ft'ovincial Legi^tive List can be 
levied only by the Pro^ce3:^-iti)'~'Land''Bevenue: 
(n) Excise duties on intoxicants like.liquor, hemp 
and drugs; (iii) Tax^ on. Agricultural. Income; (iv) 
Duties in respect of succession to agrioiltiufal land; 
(v) Judicial Stamps; (ri) Taxes co land, buildings, 
hearths and windows; (vii) Capitation taxes; (viii) 
Taxes on professions, trades and callings; (ix) Taxes 
on sale of goods; (x) Ta^s on entertainments, 
amusements and gambling; (xi) Taxes on mineral 
lights; (kiil-^Taxea on animals and boats. 
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riNANCiAii The above broad division is, how- 

AUJUSTMENTS. , . . 

ever, subject to a few adjustments. 
Ordinarily, the Government of India levie s, collects 
and appropriates all revenues secured from taxes m- 
cludi in the federal Le^Iative List, but to that 
there are the fol lowmg modification s. Firstl y, th e net 
•pro ceeds of certain taxes levied _a nd^ollgcted_bSL the 
Federation h ave to b e com pulsorily handed over to 
the provinces. 


-NBx^nosE^r^ These taxes are: — ^Duties In respect 
TOoviNCBs of succession to property other 
than agncultural land, su ch stam p 
d uties as are mentioned in the Federal le gislative 
List, terminal Jaxes on good3_j>r^passenger8_carTiea 
by rail or air, and taxes on railway fares and frei ghts. 
'^Here the Federal Government merely acta as a col- 
1 lecting agent f or the provinces. The reason why these 
^jtaxes were not included m the Provincial (Legislative 
«List was that u niformity of pohey in these matters 
\thrpu ^out In^ a was regarded a s "of paramount, 
'importance. ‘ ' 


to ~ proceeds of cer- 

tam other ta xes mcluded jn ^e 

either entirely or in-port-handed-over-to -the pro- 
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Vinces. These taxes are: — ^Duties on Salt, Federal 
duties of Excise and Export duties, In the case of 
export dTit y nn j pte. however, the Federation is boun d 
to assign to the ju^-^wing provinces (of Ben gal 
Bihar, Assam and Orissa) such perc entag e of the ncK 
proceeds, being not less than 50, as may be fixed by' 
Orders'in*CounctL , It is to be ^tributed in propor- 
tSon to the amounts of jute grown in the different 
prownces. This percentage has been fixed at 
on the recommendation of Sir Otto Niemeyer. 

• Thirdly, the Federal Government Is 

not to pocket all the receipts from 
Income Tax, but is to haefd over after a prescribed 
period, a percentage of the net proceeds of the tax, 
except the amounts collected from the Chief Com* 
mi^ioners’ provinces and on federal emoluments, to 
the provinces. This percentage has been fixed by 
Orders-in-Council, issued in accordance with the Nis- 
^meyer Award, at 50; and the amoimt so payable is to 
be divided among the ^^ffercut provinces on the fol- 
lowing percentage .basis: — Bombay and Bengal 20 
each; Madras and the Unit^ Provinces 15 each; 
Bihar 10; Punjab, 8; Central Provinces 5; Assam 2; 
Orissa 2 ; Sind 2 ; and North-West Frontier Province 1. 



FEDERAL FINANCE 26r 

The Federation may, however, levy a federal 
suroh^ on_ Income tax, the proceeds of which 
would form part of Federal revenues. 

And fourthly , certain provinces receive annual 
cash subventions or grants in aid as recommended 
by Sir Otto Niemeyer. 

1. The United Provinces: — Rs. ^25 lakhs per 

year for five years. 

2. Assam:— Rs. 30 lakhs per year. 

S. The North.West Frontier Provinces;— 
* Rs. 100 lakhs per year. 

4. Orissa: — Rs. j4^1akhs in th«“ first year 

(1937). Rs. 43 lakhs in each of the next 
four succeeding years; and in every sub- 
sequent year, Rs. 40 lakhs. 

5. Smd: — ^Rs. 110 lakhs in the first year (1937), 

in each of the next nine years Rs. 105 
lakhs; in each of the next twenty years, 
Rs. 80 lakhs; in each of the next five 
years, Rs. 65 lakhs; in each of the next 
five years, Rs. 60 lakhs; and in each of 
the next five years, Rs. 55 lakhg. 
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BORROWING. T 1 j 0 provinces are noi^g^i^the 
right to borrow money, on Jibe 
aeoxrity of their own revenues, within such limits 
as may be fixed by the Provincial Legislatures. A 
province may not_withont the consent of the I^era* 
tion borrow outside India, nor without the like_con- 
^sent raise any loan if there is still outstanding any 
‘part of a lotn made to the province by the Govern* 
ment of India, Such a consent is not to be unreason- 
ably withheld, nor is any unreasonable condition to 
be imposed in respect of provincial borrowing; if 
there is any dispute os to the reasonableness of such 
refusal or condition, the decision of the Governor- 
General in his discretion shall be final, 

AU loan operations of the Pro'vincial (and 
Federal) Governments are to be conducted through 
the Reserve Bank of India. 

coNciAisioM ThQ financial arrangement explain- 
ed above represents an honest 
aittompt to secure a treatment both to federal 
and the provincial governments. It has not, however, 
been entirely free from criUcism on grounds of in- 
equality of treatment and inadequacy of revenues 
granted to the provinces. The present financial 
position of the Government of India and the various 
provincial governments may now be briefly noted. 

4. REWENUE AND EXPENPITUBE OF THE GOVERN- 
itENT OF INDIA 

The main sources of income and the chief heads 
of expenditure of the Government of India are shown 
in the following table. 
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CENTRAL On tbe Revenue side, by far the 

REVENUES. most .important source of income is 

Customs. This includes duties, on goods, imported 
i^to India and duties on certain goods, mainly, jute 
and rice, exported from In^a. Next in importance 
comes Income Tax; this is now paid on a graduated 
ccale by all those whose incomes are Rs. 2,000 -pet 
year or more. There is also a Super-tax paid on large 
incomes and an Excess Profits Tax has been recently 
levied after tiie outbreak of war. Salt and Central 
Excise duties (on matches, sugar, kerosene) are also 
important sources of revenue. These are taxes on 
necessaries of life and the tax on salt has draws 
special attention as being a tax on tbe very poorest 
Opium which was once an important source has now 
been completely dried up due to tbe stoppage of 
export of opium to China. 

On the side of Expenditure, about 

half the money is spent on Defence 
Semces; judged by any standards of modem, expen- 
diture, this is clearly excessive in the case of a poor 
country like India. Railways and Civil Admirustration 
accoimt for another one-third of the total expenditure 
and the payment of interest etc., on Public Debt 
absorbs about Rs. 12 crores every year. Thus hardly 
any appreciable s:im is spent on any nation-building 
activities which have all been transferred to the Pro- 
vincial Governments. 
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5. THE REVENUE AND EXPENDITURE OF PROVIN- 
CIAIi GOVERN1.CENTS 

The provincial governments derive their mcome 
from the following mam sources. — 



(7n Wtha of Rupees.) 
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The total Revenues and Expenditure of the dif- 
ferent provinces naturally vary Madras, Bombay, 
Bengal, the Umted Provmces and the Punjab spend 
three or four times as much as any of the remaining 
provmces Smd, Orissa and Assam are the poorest 
provinces, considering their total mcome and expen- 
diture The Revenues of the Provmces are derived 
from a fev? mam sources Land Revenue naturally 
holds a pre-emment position m each provmce Exase 
duties on liquors and other intoxicants like hemp 
drugs, etc , come next, then come Stamps on judicial 
and other documents The mcomes from Forests, 
Registration and Irrigation are not generally appre- 
ciable On the side of Expenditure, General Adminis- 
tration, Administration of Justice and Police and 
Jails absorb about one-third of Provmcial revenues, 
with the result that sufficient funds are not left for 
the numerous departments of a developmental 
character 

THH PROBLEM OF tjiq working of the provmcial part 
FINANCE of the new constitution has exposed 

the. financi^ difficulties yfficH~mast“ 
of the provmces have to face. L and Reven ue being 
collected'mostl^ffbm petty farmers with sinall hold- 
ings not only does not adnut of expansion, hut is in 
immediate need of reduction, and a policy of rpirtis- 
si o^s and suspensions has been actually ad opted by 
most nf Provmcial Goven miEpts Th e revenu e 
from Excise has tong b een re garded m India as im- 
moral, or afTeast antt-socGi, and progr amm ^-nf 
gradual — and m some cases rapid — mtroduction of 

prohibition have been attempted m most provmces 

particularly m those where the Congress Mmistnes 
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were in power. Such a policy has already resxilted 
into huge losses to the Provincial government. The 
completion of the Prohibition programme would not 
only mean the disappearance of revenue from excise, 
but would actually saddle the Provincial revenues 
with recurring e:q)enditure on preventive staff ap- 
pointed to check smuggling and illicit manufacture 
of liquor, etc. With such gloomy prospects on the 
revenue side, the Ministries have naturally found it 
impossible to set aside adequate funds for financing 
their programmes of developing education, industries, 
a griculture and other departments of p ublic welfare. 

THE SQUunow. iihe solution of theprohlem-ot-pnH. 

' vincial. finance . roa yj?&_b riefly^ gum- 
med _up_^ follows. There should t«, in the ^rst in- 
stance, thrilHctesreconomyin.aU departoents so as 
' to eliminate all wasteful expenditure. LTso far as'cer- 
tain expwdiCure, specially salaries of high officials, is 
charged on the revenues of the province, the hands of 
the provincial government are practically tied; btit 
every avenue of administrative economy should be 
explored. Secondly, the present sources of income 
sht^d as far as possible, be jealously guarded. Bold 
programmes,^ such as those of prohibition.and drastic 
reductions in land revenue, which imply, immediate 
and wholesale curtailment of revenues, should be con- 
sidered along with the necessity of spending funds for 
the development of oation-builillng activities, like 
education, health, industries, agriculture, etc. !^irdlv 
the scope for fresh ^taxation . should be carefully 
exmined- Tax» on sale ctf Soods, Duties on succession 
^^^_Jo^ro^rty, Taxes on Agricultural Income, and other 
like measures, may be devis^ so as to bring in fresh 
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^revenues, without throwing any appreciable burden 
on the poorer classes I n short, the question is^ ne 
of a ugmenting _thG^ pigsent_resources _^d_spsnduig: 
thii sr^ sucEla wny that they yie ld the_niaximum wel-_- 
fgxejjf thejirovince 
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TTTF HOSIE GOVERNBIENT OF INDIA 

HOME The expression "Home Government” 

covERNUEOT. tefers to that part of constitutioxuil 
machinery for the governance of India, which is locat- 
ed in England. The political subordination of India to 
Great Britain necessitates the establishment, in that 
country, of an authority to control Indian affairs. 

THE CROWN Since the passing of the Government 
of India Act, 1658, the control over 
the Government of India is vested in the Crown. The 
Crown in England acts on the advice of Ministers and 
this practice, though based on a mere convention, is 
as rigidly binding as any law could be. The functions 
and powers of tte Crown in relation to India are, 
therefore, exercised through a Secretary of State who 
is the constitutional adviser of the King in all matters 
affecting the Government of India. 

1. THE SECRCTAHY OF STATE FOR INDIA 

Tbs ofSce of the Secretary of State for India was 
•Qrst created in 1858, when the control over the Gov- 
'•emment of India was transferred from the East India 
Company to the Crown. All powers, hitherto exercised 
by the Court of Directors of the Company and the 
Board of Control, were vested in the Secretary of 
State. 
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KESPONSiBiLiTT The Secretary of State for India is 
TO PAPniAMENT ^ member of the Bntish Cabinet 
and like his colleagues is appointed by the Crown on 
the reconnnendation of the leader of the party which, 
has a majority m the House of Commons His is there 
fore a purely political office w ith no fiiatv of tenur e. 
He IS a member of one of the houses of Parliament 
aloti ^ with hifl other colleagues responsible to 
it. He contmues in office so long as his party com 
mandsXm^onty in the Commons andj^sXSDexJhe 
members of the Oabmet have a jomt responsibihty m 
^as much as they take up and relinquish office together 


''^e control of Parliament over the Secretary of 
State for India and other members of the Cabmot is 
complete By means of . mterpellations^ resolutions 
an d debates jhe members^ ^arbam^t ^ cnticis e 
th^policy of the Go vern m ent in relation tojhdia and 
smce FarUameht fias the ultimate powers of legislating 
lor In^ or refusing to sanction the salary_of_th€ 
Secretary of State for India orjnovmg a vote of cen 
sure against the Cahmet its shghtest wishes are res- 
pected by t he Secretary <rf" §t aleln practice however 
-JarhamenPl3ioww^gmt^utude~tojtoe Secretary oi 
^tate (^Preoccupation wi th h ome, or foreign affairs 
unanimity af .^erent pohtical parties m Englanc 
regard to 353S'“^estions "fhCTcompaHtlvt 
^fam^n5rUie"admmistrauon ihlndia and a genera 
sense of mdifference attributable to ignorance of 
Indian conditions and the long distance mvolved make 
the Secretary of State virtually mdependent m hia 
day to day decisions though on quesUons of policy be 
acts accordmg to the wishes of the Cabm^ as a whole 
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UNDER- The Secretary of State for India is 

SECRETARIES. assistcd by two Under-Secretaries — 

one Parliamentary and the other Permanent. The 
Permanent Under-Secretary is an official of the Civil 
Service in England and controls the entire department, 
providing expert adwce and information to the Secre- 
tary of State. His tenure of office is entirely indepen- 
dent of any changes in the composition of the Minis- 
try. As an adimnistrative head, bis duties are pri- 
marily those of a routine character. The Parliamentary 
Under-Secretary is, however, a prominent member of 
the party in power and is a member of the Briti^ 
Parliament, usually selected from the house other than 
the one in which the Secretary himself sits. He ex- 
povmds the policy of bis chief, answers questions 
relating to India on his behalf and in every way acta 
as his political assistant His office, like that of the 
Secretary of State, is political. Hence, changes in the 
compoitition of the British Ministry involve changes 
,in his office also. 

2. ADVISERS TO TEIE SECRETARY OF STATE 

* The Secretary of State for India being 

a pohtician of Great Bntain is not 
ordinarily expected to possws detailed knowledge of 
Indian problems; hence the necessity of providing him 
with a Council of expert advisers was cognised ever 
since the creation of bis office in IBSS.fWith the lapse 
of time, the composition of the Council underwent 
great changes and, except in a few matters where the 
Secretary of State was bound to act in accordance with • 
the decisions of the majority of the members of his 
Council, the functions of the Council were purely 
advisory. Opinion in India was emphatically against 
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the existence of the Council as it was reactionary m, 
composition and was, in practice, little more than an 
expensive luxury serving as a screen, rather than as a 
check, on the activities of an omnipotent Secretary of 
State Moreover, it was felt that with the establish- 
ment of self government m India the necessity of a 
body of advisers to the Secretary of State who would 
be reduced to the status of a constitutional head, 
would disappear The retention of any such body 
would only give the impression that the transfer of 
power to the people was not mtended to he real, and 
that the Secretary of State would still contmue to 
exercise large powers and take important decisions 
“^ e cont mued exist ence of the Coimcil was therefore 
reg arded a s_incompati6! e~\^t l O h'e~ 
government to India 

A F^ptTOEirroF The GcvezTunent of India Act, 1935, 
■iSSSEl while abohshmg the old Councils, 

has made provisions for the appomtment of Advisers 
to the Secretary of State The corporate personality 
of the Secretary of State in Council has disappeared 
and its place has been taken by the Secretary of State 
The number of Advisers is to be not less than three^ 
and not more than six, but the actual number may 
be decided by the Secretary of State for India, who 
IS also responsible for their appomtment. They hold 
office for a period of five years and are not ebgible 
for re-appomtment. Any Adviser may resign bis office 
or may be removed from his office by the Secretary 
of State if he is satisfied that any person so appomted 
has, by reason of mfirmity of mmd or body, liecome 
unfit to contmue to hold his office No adviser to 
the Secretary of State is capable of sitting or votmg 
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in either bouse of Parliament One-half at least of 
the number of advisers must be persons who have 
held office for at least ten years imder the Crown in 
India and must not have left India more than two 
years before the date of their appiontment Each 
Adviser receives an annual salary of £1,350; a special 
subsistence allowance of £600 per annum is given to 
those domiciled in India at the time of their appoint- 
ment 

•rnmn powers The duty of the Advisers is to 
advise the Secretary of State on 
any matter relating to India on which he may consult 
them. It is left to the discretion of the Secretary of 
State to consult his Advisers or not. If be decides to 
do BO, he Is free to consult them either individually 
or collectively, and is not bound to act in accordance 
with their advice. Exception is, however, made in 
the case of matters relating to Services, property and 
contracts where the Secretary of State is required to 
obtain the concurrence of a majority of his advisers 
before exercising his powers. 

3. THE CONTROL. OS’ THE SEGF.En’ARY OP STATE 
OVER INDIA 

s^MaiAcr OVER ^ a constitutional adviser of the 
Crown and as a representative of 
the British Parliament, the Secretary of State is the 
political Chief of India. The Act of 1858 which creat- 
ed his office entrusted him with all powers hitherto 
exercised by the Court of Directors and the Board of 
Control. Thes e plenary pow ers were thus summed up 
by the Government of ln^a,Act, 1919. “In particular, 
the Secretary of State may, subject to the provisions 
of this Act or rules ma^ therounder, superintend. 
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direct and control aU acts, operations and concerns 
ichtch relate to the Government or Revenues of India, 
and all grants of salaries, gratuities and allowances, 
and all other payments and charges, out of or on the 
revenues of India " (Itahcs mine ) 


GRADUAL As the Act of 1919 provided for the 

RELAXATION gradual establishment of self- 
governing institutions in India and made provisions 
for "transfemng some functions of the government 
in the provmces to Ministers responsible to the legis- 
lature, it was only natural that the authonty of the 
Secretary of State should be correspondingly relaxed. 
-This,could^Qt ^pcfl Yided by Jaw>Jiu t wa s ^one b y 
the development'ofcwvontions whereby the Secretary 
of State undertook not to mterfere m “transferred’ 
subjects except to secure certam defined purposes 
vi 2 ^— to safeguard c^traLsubjects ,^0 decide^ques- 
tions an^g!!^ween two provinces which have failed 
to agree to safeguard Impwal interests ;^tOLdeteniime 
the position of the Government ofJndia jn respe ct of 
questions ansingJjetweenJndia-and-other^parts of the 
Empire, and to safeguard the exercise of pwverslQid 
duties imposed upon the Secretarv~^ ''State or the 
Secretary of State in Council by certain sections of 
the Government of India Act, 1919 At the centre no 
such transfer* was made and the authonty of the 
Secretary of State was therefore preserved m tact, 
except for the adoption of a Fiscal Convention where- 
by the Secretary of State agreed to abstain from 
mterfenng m matters of India’s fiscal or commercial 
pobey wheneyej- of Isdis and Che 

Indian Legislature were in agreement 
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THE PRESENT The GovcnuDent of India Actt 1935, 
has introduced Provincial Autonomy 
and inade provision for the transfer of all provincial 
departments to the control of a Coimcil of Ministers. 
Accordingly, the statutory powers of the Secretary of 
State have now been couched in less general or com- 
prehensive fenns. The general right to “superintend, 
direct and control all acts, operations and concerns 
which relate to the Government or Revenues of In^a" 
is no longer expressly vested in the Secretary of State. 
But his powers are still enormous. Firstly, pending 
the inauguration of Federation, the Govemor^General 
is still under the general control of, and is to comply 
with any particular chrections as may from time to 
time be given to him by. the Secretary of State. And, 
In all matters in which the Governor of a province la 
rt*CT.:ired to act in his discretion, or to exercise his 
Individual judgment, he is subject to the general con- 
trol of the Governor-General in his discretion, and 
whenever the latter acts in bis discretion, or exercises 
his individual judgment, he is under the control of 
the Secretary of State. Thus the Governors and the 
Governor-General are still responsible to the Secretary 
of State in that sphere of administration in which 
they have been armed with authority to rule other- 
wise than on the 'advise of Ministers. And since this 
sphere is technically large and includes all the 
l^served” departments at the Centre, the Secretary 
of Stale~EtUl wields vast statutory powers over the 
affairs of government in India. 

Secondly, there are various other statutory powers 
vested in toe Secretary of State, the more unpo_rtant 
among them are toe following: — 
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ll Recruitment to the Indian Civil Service, the 
Iri<Jian Medical Service and the Indian 
Police; recrmtment of suitable persons to 
fill civil posts in connection with the 
charge of any functions of the Governor- 
General in which the Govemor^General is 
required to act in his discretion 
Defence, Foreign Affairs, Ecclesiastical 
Affairs, Tribal Areas, etc.) ; and appoint- 
ments concerned with Irrigation. 

2. Borrowing money in England on behalf of 
India. 


^ectetaixjof State the Con- 
stitutional-adviser of-the-Cfa)^, all ^ powei5~vested 
i n'"^ _Crown— are»-Ja.~.p racti^r e£e^ed^ tfi;i^ 
recommendation of the Secret^ o£ State who, 
therefore, ha^ an importaiff'vSce ini—" 

Making appointments of the Governor- 
General, the Governors, the Judges of the 
Federal Court and of High Courts and 
''Ithe Auditor-General: 

Stf Issuing" Instrument of histructions to the 
Govemor-Gener^ and the Governors; 
tS: Signifying the Ciown’s assent toJBill reserv- 
ed for the signification of His Majesty’s 
, pleasure thereon: 

4/*r)isallowing Acts duly assented to by the 
Governors or the Governor-General; 

5. Issuing Orders-in-CouncU; 

6. Exerdsing tha powSTs of the Cro\m in rela- 
tion to Indian States; and 
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in other matters in which the Crown 
exercises powers. 

The Secretary of State for India is, thus, the 
ultimate political authority who guides the destinies 
of India from day to day; the Govemor*Genersl and 
the Governors, powerful as they are within their own 
domains, are completely subonhnate to him and have 
to adjust their ovra outlook and conduct to suit the 
wishes of this representative of the British Farlia- 
ment. In the words of Prof. Harold J. Laski, "on 
ifiriues of essential difference the beys of power are 
in London and not in Delhi* Prof. K. T. Shah sums 
up the powers of the Secretary of State as followst— 

"On a general review of all these varied and suh- 
Etojitlal powers, the Secretary o! State stHl stands 
out unmistakably as the most dominant authority in 
the Indian Constitution. His powers may not be so 
tavpo^g in appearance as those of the Governor- 
General or the Provincial Governors. But these are 
merely his creatures, obedient to every nod from the 
jupiter of Whitehall, amenable to every hint from 
this juggler of Charles Street. His powers extend not 
merely to matters of fundamental policy; to the pro- 
tection of British vested interests; to toe safeguard- 
ing of Britain’s imperialist domination. They com- 
prise even matters of routine administration, the 
more important doings of the Indian Legislature, and 
even the appointments, payment or super-annuation 
of certain officers in the various Indian Services or 
‘Governments. He has, in fact, all _the power and 

* Foreword to The Viceroy and Oorernor-Cenefel of lodJa l>7 A. B. 
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authority m the governance of India, with httle or 
none of its responsibihty * 

4 THE COST OF HOME ABMINISTRATION 
The expenses incurred on the salary of the 
Secretary of State and on the maintenance of 
his Council and staff were, for a long time, 
borne entirely by India From 1858, when the 
office of the Secretary of State for India was 
first created, up to the year 1919, India unlike 
other colonies and domimons of the British 
Empire, paid the entire cost of the machinery of 
British control over India This was naturally resen- 
ted by the people of India who saw m it a discnmi- 
natory treatment resulting in huge financial loss to 
a poor country 

This glaring injustice was, however, partially 
remedied m 1919 when the salary of the Secretary of 
State for India was made payable out of British 
revenues, though the expenses of his office were still 
borne by India, Great Bntam making a contention 
of £150,000 a year towards its maintenance v^part 
from affordmg a legitimate and overdue r^f to 
Indian revenues, this reform had the additional result 
of compellmg parliamentary interest m Indian affairs 
at least at the time when the salary of the Secretary 
of State was voted. The Government of India Act, 
1935, has taken a step further by providing for the 
entire cost of the salaries of the Secretary of State 
and his staff and other expenses connected with his 
office, to be payable out of money provided by Bntish 
arliament; but to that India is to make an annual 

• K. T Shah. Federal Straetnre p 3SS 
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contributiott, to be settled between the Govemor: 
General and the British Treasury, being equivalent 
to the e^cpenses incurred by the Secretary of State in 
•connection with the disdiarge of certain functions on 
behalf of the Federal Govenunent 

It is a matter for congratulation that the principle’ 
of payment by Great Britain has been finally accepted. 
It is not unjust that India should pay for the adminis- 
tration of certain functions on its hehalf by the 
Secretary of State, but the amount to be settled as 
payable by India may be so large as to result in no 
appreciable relief to India. 

B. THS KX<3H CO&OQSSlOKEIt FOit INDIA. 

or Tbg office of the High Commissioner 
for India was provided for in the 
-Government of India Act, 1919, and established by 
Order-in-CouncU of Augu^ 1920. The main reason 
responsible for the provision of this office was the 
desirability of transferring certain agency functions, 
hitherto performed 1^ the Secretary of State for 
India, in respect of purchase of materials and stores 
for the Government and Railway authorities in India. 
The Secretary of State, being the political chief of 
the Government of India, could not naturally be a 
•convenieiit»agent in this respect, and Indian opinion 
had become firm that the Secretary of State generally 
favoured British goods even when they were not the 
best or the cheapest available In the market. In order, 
therefore, to relieve the Secretary of State of hLs 
responsibiliUes in this connection, provision was made 
.for the appointment of an officer directly subordinate 
.to the Governor-General in Council, Moreover, each 
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Dominion of the Bntish Empire maintained its High 
Commissioner for the performance, on its behalf, of 
political and commercial duties m London and as a 
symbol of its independent political status. A similar 
appointment for India was, therefore, regarded by 
some as a friendly gestiu-e — a shadow of coming 
events in India 


APPOINTMENT The High Comimssioner was ap- 
pomted by the Govemor-General-m- 
Council, usually for a period of five years His salary 
and allowances, as also the cost of his estabUshment 
m London, were made payable out of Indian reve- 
nues He was made directly responsible for the 
discharge of his duties to the Government of India 
whose instructions he bad to carry out* At first the 
appomtment was usually made from among the senior 
members of the Indian Civil Service, but recently 
a leading non-official of the Punjab has been appomt- 
ed to the post 


puNcnoNs The duties of the High Commis- 

sioner are primarily commercial 
and non political His functions relate mainly to pur- 
chase of stores and material required by the govern- 
ments and railways in Lidia, for which he generally 
invites tenders He also furnishes trade information 
and promotes the welfare of Indian Commerce He 
has, however, certam other duties of a miscellaneous 
and ceremomal character He looks after Indian 
students studymg m Great Bntam and secures for 
them facihties of admission, etc , m educational insti- 
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tutions. At political confereuces of an imperial or 
international character, and on other ceremonial occa* 
sions, he represents India, though the political sub- 
ordination of India naturally detracts from bis power 
and prestige as compared to High Commissioners of 
autonomous Dominions. Under the Government of 
India Act, 1935, he may, with the approval of the 
GovemorGeneral, undertake agency functions on be- 
half of a Province or Federated State or Burma, in 
addition to his duties in connection with the business 
of the Pederation. 


RECENT An important change made by the 

Government of India Act, 1035, is 
that the High Oommissioner is to be appointed and 
his salary and allowances are to be fixed by the Cover- • 
nor-General exerching his individual judgment. This 
appears to be a retrograde step* as the Federal Coun- 
cil of Ministers may not be sble to control the 
activities and policy of such a high functionary who 
spends several crores of rupees annually on the pur- 
chase of foreign goods. Moreover, whenever, the 
Governor-General exercises his Individiml judgment, 
he Is responsible to the Secretary of State who may, 
thus, maintain his control over the High Commissioner 
and thereby defeat the very purpose of the creation 
of that office. 


no doubt continue to serve FrOvtncUl Cnvemnienu bs veil as the 
Federal Government, snd cs Id sinr case lie will be acting under Uie 
ordera of the Governor-General In matters arising out of the Reserved 


CHAPTER Xm 


AD^HNISTRATION OF JUSTICE 

1 INTRODUCrrORT 

IMPORTANCE or "While the Legislature is concerned 
THE JOTIOIAPT passing Isws and laying down 

general policy and the Executive looks to their en- 
forcement, the function of the Judiciary is to interpret 
those laws and apply them so as to punish those who 
have committed a breach of the law and, m some 
cases, to restram people who are about to commit a 
brea^ of the law The importance of the judiciary 
can be realised from the fact that even the best of 
laws may fail to yield good government, unless there 
Is an ever watchful judiciary to punish those who defy 
the law The courts of justice are a guarantee of the 
maintenance of law and order, which is the primary 
function of every State Hence, “the efficiency and 
mtegnty of the judiciary is an essential condition of 
public contentment and confidence m the adminis- 
tration.” 

^ order to discharge its duties 

efficiently, the judiciary should be 
competent and learned, honest and upright, impartial 
and mdependent. It should do even-handed justice 
not only as between one citizen and another, but also 
as between citizen? and iiS&rasi? 

Henry Sidgwick has put it, **m determining the ranV 
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in political civilisation, no test is more dedslve than 

the degree in which justiw, as defined by law, is 

a ctually realised in judicial administratio n, both as 
between private citizens and members of Govern- 
ment.” He further remarks, “When we know how a 
State dispenses justice, we know with some exactness 
the moral character to which it can pretend.” 


2. HISTORICAL, BACKGROUND 

PvETOHiis OP The present organisation, of the ad- 
WARBEN HASTINCS. . . . . 

mimstration of justice in India is a 
product of gradual evolution made during the last 
century and a half. The British inherited the Muham- 
madan system of justice when they took over the 
Divani of a few parffonas in 1765, It was Warren 
Hastings who transferred the entire administration 
of Justice to English officers W'bo were primarily 
concerned with the collection of land revenue. Each 
district was provided with a civil court, known as 
Diicani Adalat, and a criminal court known as 
Faujdari Adalat. The former consisted of the Collec- 
tor of the district, assisted by an Indian Diwan, and 
the latter of a Kazi, a mufti and two maulvis, with 
the Collector merely watching the proceedings. A 
Sadar Diwani Adalat and a Sadar Nizamat Adalat 
were established to hear appeals from the district 
civil and criminal courts, respectively. The former 
was presided over by the Governor; the latter consist- 
ed of a Kazi, a mufti and a Maulri. The combination 
of executive ^ only) functions 

was thus a as originally esta- 
blished. ^ 
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REFORMS OF LORD The system underwent many 
CORNWALLIS changes m subsequent years In 

1774, the work of revenue collection was separated 
from admimstration of justice, and m 1780, a number 
of civil courts were established imder Enghsh Civil- 
ian officers known as Supermtendents The judicial 
reforms of Lord Cornwallis effected certam far- 
reachmg changes He transferred back the control 
over criminal justice to the Collectors of the distnct, 
but deprived ^em of all civil jurisdiction In order 
to supervise the work of the Collector-Magistrates, 
four Courts of Circuit were created and a Supreme 
Criminal Court known as Sadar Nizamat Adalat, pre- 
sided over by the Governor-General, was estabhshed 
at Calcutta The civil work was entrusted to special 
judges who had also power to try cnimnal cases 
Appeals from them lay to four provmcial Courts of 
Appeal which were identical with the Courts of Cir- 
cuit A Sadar Diwani Adalat, consisting of the Gov- 
emo>General arid his Council, was constituted as the 
highest court of appeal m civil matters 

The system, of judicial admmistra- 

tion as developed by Lord Corn- 
wallis lasted for nearly half a century, though a few 
modifications were introduced For eicample, m 1801, 
the Sadar Diwam Adalat and the Sadar Nizamat Ada- 
lait were reconstituted so as to consist of three or 
more judges belongmg to the covenanted service A 
notable change was made by Lord Wilham Bentmck 
who abolished the Provmcial Courts of Appeal aaii 
transferred them functions to the avil judges He 
strengthen^ the position of the coUectore by trans- 
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ferring to them the magisterial powers of the civil 
Judges and was responsible for admitting Indians to 
high judicial posts. In the meantime, the subordin* 
ate judiciary was evolved out of Courts of Native 
Commissioners established by Lord Cornwallis and 
the Court of Sadar Amins establlishqd by Lord Wil- 
liam Bentinck. The foundations of the present system 
were thus completely laid by the middle of the nine- 
teenth centmy. 


THE INDIAN 'Pbe Indian High Courts Act of 

HIGH COURTS. ® _ . . 

loot authorised th© Crown to esta- 
blish High Courts at Calcutta, Bombay end Madras 
In place of the old Adalat Courts. In 1S8S, a High 
Court was established at Allahabad and a Chief 
Court was established in Lahore. Under the Indian 
High Courts Act of 1911, High Courts were esta- 
blished at Patna. Lahore and Rangoon. A Chief Court 
was established in Oudh and Judicial Commissioners 
Courts were established in the Central Provinces, 
Sind* and the North-West Frontier Province. Thus, 
practically every provtoce in British India cam© to 
have a High Court or a court with more or less 
similar powers, being the highest judicial authority 
In the province, subject. In certain matters, to appeal 
to the Privy Council in London. 


^^TODERAi. There was, however, no All-India 
court competent to hear appeals 
irora the High Courts in different provinces. The Gov- 
ernment of India Act, 1935, provided for the establish- 
ment of a Federal Court which has since been In- 
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Btituted It IS competent to hear appeals from the 
Kgh Courts m constitutional matters and m civd 
matters, if so authorised by the Indian Legislature 
Recently, the Judicial Commissioners’ Courts in the 
Central Provmees and Smd have been raised to the 
status of Chief Courts 

We shall now proceed to study the orgamsatioiv 
of the judiciaiy as it emsts at present 

At present the Judicial system m India consists 
of three parts — 

(i) The Civil and Criminal Courts m each pro- 
vmce with a High Court at their heed, 

(ii) The Federal Court, and 

(u) The Pnvy Council 

L Organisation of Justice m the Provinces 
1 HIGH COURTS 

The organisation of the provmcial judiciary 
differs m matters of detail from provmce to provmce, 
but the following mam characteristics are generally 
found everywhere 

Each Governor’s province has a High Court of 
the head of its provmcial judiciary, except Assam, 
Onssa, the Central Provmees, Smd and the North- 
West Frontier Provmce Assam is under the jurisdic- 
tion of the Calcutta High Court and Onssa is under 
the junsdicUon of the Patna High Court The North- 
West Frontier Provmce has a Judicial Commission- 
er’s Court, while the Central Provmees and Smd have 
now Chief Courts The United Provinces have, 
besides a High Court at AUahabad, a Chief Court m 
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Oudh. The Chief Courts and the Judicial Com- 
missioner’s Court are ^ven the status of High Courts . 
for constitutional purposes, though in matters of 
legal procedure and powers they are inferior to High . 
Courts. The Crown has the power to constitute a 
High Court or amalgamate two High Courts. 

coMPosmoN. Every High Court consists of a 
Chief Justice and a number of' 
Puisne judges appointed by His Majesty. The maxi- 
mum number of judges to be appointed in each Court, 
the salaries and allowances of the judges and their 
ri^ts of leave and poisions are all fixed by His 
Majesty in Council: and neither the salary of a judge, 
nor his rights and privileges in respect of leave of 
absence or pension, can be varied to his disadvantage 
after his appointment. Such salaries and allowances 
are declared charged on the revenues of the pro- 
vince and are. therefore, not subject to the %'ote of 
the legislature. The Federal and the Provincial 
Legislatures are prohibited from even discussing or 
criticising the conduct of the judge of a High Court’ 
in the discharge of his duties. Temporary vacan- 
cies of High Court judges may be filled by the 
Governor-General who may also appoint additional. 
Puisne judges within the number prescribed by His 
Majesty in Council. 

The following persons are eligible to hold the post 
of a High Court Judge: — 

(i) Barristers of England or Northern Ire- 
land, Advocates of Scotland or Pleaders of. 
I n dia n High Courts, of ten years' standing: . 
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(ii) Members of the tidian Civil Service of at 
least ten years’ standing, who have, for at 
least three years, served as District 
Judges, 

(ill) Persons who have, at least for five years, 
held judicial office in British India not in- 
ferior to that of a subordinate judge or a 
judge of Small Causes Court 


Thus, recruitment may be made from any of the 
three sources — the bar, the Civil Service and the 
bench, there bemg no ngid proportions of posts 
assigned to any category* But no person can be 
appomted Chief Justice, unless, when first appomted 
to judicial office, he was a hamster, an advocate or 
a pleader and unless he has served for not less than 
thiee years as a judge of a High Court Thus, mem- 
bers of the Indian Civil Service, unless they also 
happen to possess professional legal qualifications, 
would not be eligible for this office Once appomted, 
the judge of a High Court cannot be removed from 
office, except by His Majesty, on the ground of mis- 
behaviour or of infirmity of mind or body, if the 
Judicial Committee of the Pnvy Council, on reference 
bemg made to them by His Majesty, report that the 
judge ought, on any such ground, to be removed. 
Neither the Governor nor the Provmcial Legislature 
has any control over their tenure A High Court 
judge may, however, resign office at any time and 
IS required to retire on attammg the age of sixty 


from lieadei^of^lndlaa^^h^^^ 
•nd the lovtr Judldiry waa onsldmlilr restricted ® 
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FUNcrnoNs anp The Wt g Ti Courts, being the highest 
POWERS. cr iminal coxurts in the pro- 

vince, are primarily concerned with hearing api^s 
from the lower courts, but the High Courts at Bombay, 
Madras and Calcutta also exercise original jurisdic- 
tion in addition to the appellate jurisdiction enjoyed 
by others. In civil matters, their original jurisdiction 
extends to cases involving amounts of Rs. 2,000 or 
over and in criminal matters, their original powers 
extend to trying cases committed to them by Presi- 
dency Magistrates. The appeals from lower courts 
to the High Court are governed by rules laid down 
in the Civil Procedure Code. The High Courts also 
supervise cases in lower courts, issue general rules 
and forms of proceedings, settle fees, call for returns 
and have the important povier to transfer cases from 
one court subordinate to them to another or to 
themselves. They have, however, no jurisdiction in 
matters connected with land revenue. 

2. INFERIOR COURTS 

Below the High Court in each province come the 
two branches of Civil and Criminal justice. Imme- 
diately subordinate to the High Court in matters civil 
is the District Court and, in matters criminal, the 
Sessions Court; and below each of them is the sub- 
ordinate judiciary and the lower magistracy, 
respectively. 

District Court is presided over 
by the District Judge. Generally, 
one such court exists in every revenue district. The 
judges are recruited either from among the members 
of the Indian Civil Service, or hy promotion from the 
subordinate judiciary, or directly from among the 
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members of the bar of five years’ standmg Their 
appomtments, postings and promotion ai-e made by 
the Governor exercising his mdividual judgment but 
after consultation with the High Court The functions 
of the District Court are both appellate and original. 
It hears appeals m certain cases decided by the sub- 
ordinate judges and also tries ongmal civil cases 
involvmg large amounts The appeals from the 
Distnct Court he to the High Court, as prescribed by 
rules of the Code of Civil Procedure 


SUB JUDGES Below the Distnct Court is the 
infenor judiciary consistmg of subordinate judges of 
the first or second class, havmg only ongmal powers 
of trying suits mvolvmg certain prescn^d amounts 
Their appointments are made by tte Governor on the 
recommendation of the Pubhc Service Commission of 
the provmce, which also prescnbes the necessary 
standard of qualifications required for the posts 
Their postmg, promotion and grantmg of leave are 
in the hands of the High Court. A subordmate judge 
is generally found m each of the two or three 
divisions of a distnct. The bulk of the petty civil 
cases IS disposed of by him, subject to appeal to the 
Distnct Court 


g^^cAusES In capitals of provmces, there are 
SmaJJ Causes Courts to relieve the 
H.gh Courts of petty civil cases They have only 
ongmal powers to Xxy suits mvolvmg amounts not 
exceedmg Rs 2 000 m the case of those established 
m the three Presidency towns and Rs 500 m the case 
of others 
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In order to deal with matters con- 
nected with land revenue, there are 
separate courts known as Revenue Courts. The Col- 
lector of the District constitutes the chief revenue 
court in the district and appeals from his decisions 
lie to the Divisional Commissioner, 

THE SESSIONS The Sessions Court consist of a 
Sessions Judge and Additional 
Sessions Judges appointed in the same way as District 
Judges. The functions of the Court relate to criminal 
matters and the court has appellate as well as orifflnal 
powers. It hears appeals from the lower magistracy, 
in accordance with the provisions of the Criminal 
Procedure Code. It has original jurisdiction over cases 
of grave nature committed to it by the lower magis- 
trates authorized in this behalf. Appeals from the 
Sessions Court lie in certain cases to the High Court 
A sentence of death pronounced by a Sessions Court 
must be confirmed by the High Cburt In Bombay 
province the officials of the District and Sessions 
Judges are held by the same person who possesses 
both civil and criminal powers. 

Below the Sessions Court are 
MAGISTRACY. Magistrates of the first eecond and 
third class. A first class magistrate 
has powers of sentencing a person to imprisonment 
for a period not exceeding two years or inflicting a 
fine not exceeding Rs. 1,000. A second class magis- 
trate can sentence a person to imprisonment for a 
tnayimuTTi period of six months and inflict a fine not 
exceeding Rs. 200. A third class magistrate can 
sentence a person to imprisonment for one month or 
fine him up to Rs. 50. A peculiar feature, however. 
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of the organisation of the lower magistracy is that 
the rexenuc officials of the district, whose duties are 
primarily executive, also exercise magisterial powers 
Thus the Collector of the District is also the District 
Magistrate bemg a magistrate of the first class, the 
Assistant and Deputy Collectors are Sub-Divisional 
Magistrates being also magistrates of the first class, 
the Mamlatdars* and their head clerks have 
generally second or third class powers 

THE Disnucrr The District Magistrates, besides 

MAGISTRATE , .. ^ ^ . i 

havmg the powers of a first class 
magistrate, can also hear appeals from cases decided 
by second or third class magistrates within their tern- 
tonal jurisdiction Pnrtber, they distnbute irorJc 
among the courts of the lower magistrates and trans- 
fer cases from one court to another or to themselves 
They exercise large poxvers of supervision o\er the 
lower magistrates and can call for retums They may 
also authorize any sub-divosional magistrates to bear 
appeals from second or third class magistrates, or dis- 
tribute work among them, or to exercise general 
supervision over them- 

magistenal 

work is done by these stipendiary 
magistrates who are officials re^arlj paid by the 
Goi’emment, there are also Honorary Magistrates 
recrmted mai nl y from retired judges and other 
Government officials or from the landed aristocracy. 
In some villages the headman is given some petty 
judicial powers In some provmces, the Village Pan- 
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chayats have been given similar powers to try minor 
cases arising in the village.* 

pRESiDENCv In the Presidency towns, corres- 

UAGISTRATES. 

ponding to the Small Causes Courts 
on the civil side, there arc Presidency Magistrates who 
try minor offences and commit those involving serious 
ones to the High Court, thereby relieving the latter 
of much imimportant and preliminary work, 
a. jt;p,ors and assessors 

INTRODUCTORY The systcm of trial by jmy has 
been adopted in India in aU trials of 
oripnal criminal cases before the High Court and in 
some criminal cases before other courts. This system 
has been borrowed from England where trial by jury 
has, for a long time, been regarded as the bulwark of 
English liberty. The part that it has played in English 
constitutional development has made it a cherished 
privilege of Englishmen. It is looked upon as a 
guarantee of justice being administered in a popular 
way. 

THE JURY, In India, a jury consists of nine 

persons in all trials before the High 
Court, and, in other trials, of such uneven number not 
exceeding nine, as may be fixed by the Provincial Gov- 
ernment. The jury is only concerned with deciding 
questions of fact, as distinguished from questions of 
law.t The verdict of the jury is normally binding on 
the court, but the Code of Oriminal Procedure lays 
down exact rules in case of disagreement between the 
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judge and the jury Broadly speaking, it may be said 
that when a judge agrees with the majority verdict 
of a jury, he can give a jud^ent in accordance with 
that verdict, in the case of High Courts this majority 
must include at least six jurot« • If a Sessions Judge 
disagrees with the verdict of a jury, he is to forward 
the case to the High Court 

THE ASSESSORS jn tuofusail courts where it is diffi- 
cult to empanel a jury, tnals before 
Sessions courts are conducted with the aid of three to 
four Aaseasora Their verdict is not at all bmdmg 
on the judge 

REMARKS Trial by jury, or with the aid of 

assessors, seems to have outlived its 
usefulness The administration of justice m modem, 
times calls for an expert knowledge of legal principles 
and procedure which laymen empanelled on a jury 
can rarely possess With the permanence of the 
tenure of the judges, there is no longer any fear of 
the judges, being dominated by the Government; on 
the contrary, trial by jury may make for popular 
administration of justice, which may not alwavs be 
desirable 


* TRIAL OF EUROPEIAN SUBJECTS 

European Bntish subjects m 
India have, from the beginning, 
claimed certain special privileges m matters of 
criminal procedure Any attempt to place them on 
the same level as other British subjects was, for a 
long time, keenly resented by them When m 1883, 
the Government proposed to empower Indian Magis- 
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trates to try European British subjects, the latter 
raised a storm of protest and in 1884 the Government 
was compelled to compromise the position by con- 
ceding to them the right to claim a mixed jury, a jury 
not less than half of whose members were Europeans. 
Since 1923, the British Indian subjects have also been 
given right to claim a mixed jury.* In matters of 
procedure in criminal courts, the provisions relating 
to the trial of European criminals differ in many 
respects from those governing British Indian subjects. 
No Bill can be moved in the Federal or Provincial 
Liepslature if it affects the procedure for criminal 
proceedings in which European British subjects are 
concerned, unless the Governor-General gives Wa 
previous sanction. 

Z. COMBINATION OF EXECUTIVE ANP JUDICIAL 
POWERS 

It will be noticed that a prominent feature of 
the organisation of justice in criminal matters is the 
combination of Judicial and Ehcecutive functions in 
the bands of the same officers. No such combination 
exists on the civil side where the subordinate judges 
devote themselves purely to judicial duties. Even on 
the criminal side, the combination of functions is not 
found in the higher rungs of the ladder; the High 
Courts and the Sessimis Courts are concerned only 
with the administration of justice. It is when we 
come down to the District Ifegistrate and his sub- 
ordinates that we see that ofllcials, whose primary 
duties relate to collection of land revenue and main- 
tenance of order, are also charged with magisterial 
functions. 
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OBJECTIONS This combination of executi\e and 
coMm^Tiov judicial powers is objectionable on 
the following mam grounds Firstly, it militates 
agamst the elementary principles of justice, m as 
much as a fair and unbiassed trial cannot always be 
expected at the hands of an executive official whose 
outlook and judgment are bound to be coloured by a 
masg of opinions and prejudices acqmred durmg the 
course of his administrative duties It is not unlikely 
that instead of weighmg evidence m a purely judicial 
spirit, he may be earned away by other considerations 
mcludmg the need for strengthenmg himself m the 
performance of his executive duties The citizen has 
thus no guarantee that he would always get justice . 
his liberty is, therefore, at stake Secondly, as most 
of the crimmal cases are instituted on complamts 
made by the executive police officers and other 
^vemment servants it is hardly fair that members 
of the executive should sit as judges They would 
naturally be influenced by extraneous considerations, 
and it would, m theory, amount to makmg one of the 
parties to the dispute also a judge This would 
happen specially where an accused is not on good 
terms with the officials of a locahty In such cases 
justice a dminis tered by the executive may be little 
more than a mere farce Thirdly, the lower magis- 
traej cannot, under this sjretem, show any mdepen- 
dence of judgment as it dare not have open differences 
with other magistrates m the distnct who may be 
supenor to them m their «tecutive capacity An un- 
dteirable tendency on the part of the lower revenue 
officials to please the higher authorities who may 
secure for them promotion and other favours cannot. 
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therefore, be completely elimiDated. Fourthly, the 
mental equipment required for the performance of 
judicial duties is not often the same as that required 
for the efficient discharge of administrative duties. 
The one requires a co<^ and unbiassed judgment, capa* 
city to sift and weigh evidence and expert knowledge 
of law and procedure; while the other requires a 
strong will, power of organisation and vigilance and 
capacity to take quick decisions. To look for these 
qualities in the same person is to expect the impossible 
from human nature. 

IN DEiTNCE OF In vicw of the above objections, it 

COllBlNA-nON. . .u X t. 

is not surprising that there has been 
in this country a long and sustained opposition to the 
principle of comblnatimi of powers. But the system 
has been defended on two practical grounds, the need 
for concentration o/ oufhority and economy. It is 
argued that “there is a side of magisterial work which 
must be regarded as preventive rather than as puni- 
tive, and that it is of great importance especially in 
a country where crime is unfortunately so rife and 
where breaches of the peace of the most serious 
character may arise at the shortest notice, that the 
head of the district administration should be suffi- 
ciently armed to be able to deal effectively with the 
danger of upheaval and outbreak."* In other words, 
the magisterial powers vested in the Collector enable 
him to assert his authority with greater quickness 
and vigour than would be otherwise possible. More- 
over, the average Indian villager is more amenable to 
a single officer with large powers than to a nultipli- 

• Simon CommUilon P.»port. Vot I. p 2S$ 
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city of local officials with divided authonty Separa- 
tion of judicial from executive functions is objected 
to on financial grounds as it would necessitate the 
appointment of separate officers to do magisterial 
work 


CONCLUSION xhe first argument agamst separation 
• has value w^ch must at once be recog- 

nised, but with the gradual raising up of the level of 
admmistrative efficiency and the mculcation of the 
spmt of obedience to law, it is bound to lose much of 
its force Moreover, any possible loss on this side must 
be viewed side by side with a much greater gam that 
would accrue m the shape of a purer administration 
of justice The other objection relating to finance is, 
however, open to dispute Provincial govemmenta 
ha\e not carefully investigated the possibilities of 
minimising the additional expenditure necessary m 
the event of separation It is the considered view 
of many able lawyers and judicial officers that a 
practical scheme could he framed whereby the sepa- 
ration may be effected without saddlmg the country 
with additional cost. It was therefore, surprising 
that the mimstries m the different provinces with 
the exception of the Umted Provmces and Smd 
gave no serious thought to the question of separa 
tion and some of them actually defended the system 
The principle of comhination of these powers is so 
glaringly defective that the question of its abolition 
IS merely a matter of tune • 


GoreiSfelf ^pted on behalf of the Central 

^we^ent by Sir H Adamaon la th* imperial Leflslatlre Council 
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n. The Federal Court. 

ITS NECESSITY ^ federal constitution necessitates 
the establishment of a supremo 
judicial tribunal of the highest independence to ad- 
judicate upon, and decide, all legal disputes between 
the federal units and the Centre. Questions relating 
to the interpretation and the construction of the 
constitution are bound to arise when, as in a Federa- 
tion, there is a pre-determined and generally rigid 
distribution of powers betwen the Federation and its 
constituent units. And it is only fair that such 
questions should be decided by an independent body 
in no way subordinate either to the Federal or to the 
Provincial Government It is for this reason that a 
federal constitution logically implies the creation of 
a supreme or federal court which may act as an 
“interpreter and guardian of the constitution and a 
tribunal for the determination of dispute between the 
constituent units of the Federation.”* 

APPOINTMENT, Iq accordancc with the provisions 
salahiss. of fho Government of India Act, 

1935, the Federal Court was esta- 
blished in India in October 1937. It consists at 
present of a Chief Justice and two other judges. The 
number of judges to be appointed to the court is to 
be such as His Majesty may deem necessary, but this 
number shall not exceed - six, unless an address, 
praying for tiie increase ^ the number is presented 
by the Federel'EegislSure td'the Governor-General 
for submission to His Majesty. No case is to be de- 
cided by less than three judges. Every judge of the 

• Joint Pnrllnaientary Committee Itejwrt, Vol. I. p 133 
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Federal CourtLis appointed by. the ^vm, and con- 
tinues in office until he att^ns the age of sixty-five 
years. He has the option to resign 1^ post at any 
time and can be removed 'from office by His i^jesty 
on the ground of misbehaviour or of infirmity of 
mind or body, if the Judicial Committee of the Pri^ 
Council, on reference being made to them by His 
Majesty, report that the judge ought on any such 
ground to be removed.* No right of presenting an 
address for the removal of any judge is given to the 
Federal Le^lature which is even prohibited from 
discussingthfe judicial conduct of a judge. Nor can 
the Governor-General suspend or remove any 
judge, though he has the power to temporarily 
appoint any of the judges to the post of the 
Chief Justice of In<^a, pending permanent ar- 
rangements being made by His Majesty. The 
salaries, allowances, rights of.leave and pension,. etc., 
of the judges are fixed by His Majesty' in Council 
and cannot be varied to their disadvantage after their 
appointment. Their salaries are declared charged. on 
the revenues of the F^eration and are not, therefore, 
subject to ^e vote of the Federal Legislature which 
may only discuss the same. Their manner of ap- 
pointment, fixity of tenure and guarantee of salaries 
ara ^ c^culated to place the judges above the poli- 
tical ‘influence of any authority in India. 


QTJALmcATiox-s. to qualify for the appoint- 

ment as a judge of the Federal 
' Court, a person must be one of the following: 


»« th*t of the Putsae Judges at Rs. 5.50 


7.000 jua. 
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(i) A judge of a High Court in British India or 
in aTederated State, for at least five shears; 

(ii) A Barrister of England or Northern Ireland, 
or an Advocate of Scotland or an Indian 
Pleader of at least ten years’ standing- 

Slightly higher qualifications are prescribed for 
the Chief Justice, whose standing at the bar — whether 
as Barrister. Advocate or Pleader — should be at least 
fifteen years or who may have been a judge of a High 
Court in British India or in a Federated State of at 
least five years' standing; provided that when he was 
first appointed to the office of a judge, he was a barris- 
ter, advocate or pleader. This provision is intended 
to exclude the members of the Indian Civil Service who 
do not possess professional legal qualification^ from 
appointment as Chief Justice. 

MEETiNOS. The Federal Court is to sit in 3?elht 

and at such other places as the Chief 
Justice of India may, with the approval of the Cover* 
nor-General, from time to time appoint. It is intended 
to hold the meetings in rotation in important places 
like Bombay, Calcutta and Madras, in addition to the 
Sessions at Delhi. 

The functions of the Federal Court are of two 
kinds: — 

(i) To decide purely federal Issues, and 

(ii) To bear appeals in civil matters, from pro- 
vincial High Courts. 

Fw^NS AND The decision of purely federal issues ' 
is the legitimate and indispensible 
function of the Federal Court, and its functions and 
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powers in this behalf are of statutory origin, being 
clearly laid down by the Govremnent of India Act, 
1935, and cannot be altered by any authority in India, 
whereas its power to hear appeals in civil matters 
from the High Courts in British India is a matter of 
convemence and this power can be conferred on it by 
an Act of the Federal Legislature • 

The federal functions of the Court can be classi- 
fied under three heads. Original, Appellate and 
Consultative 


1 Ongtnal The Federal Court has an exclusive, 
original jurisdiction m case of a dispute between any 
two or more of the following parties, the Federation, 
any of the provmces and any of the Federated Native 
States, m so far as the dispute mvolves any question 
of law or fact (relating to tte constitution or not) , on 
which the exi stence ox .extent of a legaLright depends 

Appellate, The court hears appeals from High 
Courts m3nfiih^dia or m Federated States if the 
High Court certifies that a question relating to the 
mterpretation of the constitution or any Order m 
Council or an instrument of Accession is mvolved, 
whoever may be the parties to that dispute 

Consuliatwe If at any time it appears to the 
Governor-General that a question of law of great 
public importance has arisen, or is likely to arise and 
that it IS expedient to obtain the opimon of the 


mar b» **. tnsji fifteen Oiousaml rupees as 

to aTperi ^ C®"” gives 
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Federal Court upon it, he may refer the matter to the 
court which may give its Vision. This advisory 
function of the Court is intended to clear doubts and 
misconceptions by making the legal position quite 
clear. It may also prevent unnecessary hardship 
which may be caused if things were allowed to take 
their own course. It may, however, be often vexa- 
tious. or inconvenient for the court to pronounce 
opinions in the abstract, without reference to any 
particular case that may have arisen. There is also 
a very remote danger that the Governor-General 
may, be prior reference, secure an interpi^tation 
favourable to himself and thus prejudice the course 
of justice. 


The judgments of the Federal Court 
are declaratory. It has no means at 
its disposal to enforce its judgments. But all autho- 
rities, civil and judicial, throughout the Federation 
are required to act in aid of the Federal Court. Ap- 
peals from the judgments of the Federal Court lie 
to His hlajesty in Council in two cases only: — 


(i) when the judgment Is given by the Federal 
Court in exercise of its original jurisdiction 
in any dispute which concerns the inter- 
pretation of the constitution, and 


(ii) in any other matter, by the leave of the 
Federal Court or of His Majesty in 
Council. 


Thus, ordinarily, the appellate decisions of the 
Federal Court in civil and constitutional matters, 
would be final. 
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CONCLUSION From the nature of the powers con- 
ferred on the Federal Court, it may 
be observed that its functions are not 'purely federal 
t c , not merely concerned with the Federation and its 
units It may have the power of hearing civil appeals 
conferred on it by an Act of the Federal Legislature 
Nor can it be called a purely consUtutional court taken 
up entirely with the interpretation of the constitu 
tion, for any dispute between the federal centre and a 
federal unit of between two or more of the federal 
units which involves a lef^l question whether re- 
lating to the constitution or not, would be under the 
exclusive original junsdiction of the Federal Court 
It IS defimtely not a Supretne Court or on AVrlndia 
Court of Appeal in the sense m which each High 
Court would be supreme in its province since it has 
no jurisdiction over appeals from High Courts m 
criminal cases and since some of its decisions are 
appealable to the Pnvy Council, even xvithout its 
leave 


in Ihe Pnvy Counc 1 

The Judicial Committee of the Pnvy Council is 
the highest judicial tnbunal for the Bntish Empire 
and, as such, is the apex of the administration of 
justice in this country It has no original jurisdic- 
tion but hears appeals from the decision of the High 
Courts m British Bidia, both m civil and cnminal 
^es The civil cases are appealable to the Pnw 
A amount involved is not less than 

^ 10 000, m cnmmal cases, the appeal lies to the 
^vy Council only when a question of law, as dis- 
tinguished from a mere quesUon of fact, is m\olved 
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With the introduction of the Federal Court, ap- 
peals from decisions in all cases involving disputes 
about the interpretation of the constitution will lie 
from the High Court to the Federal Court; the Act 
of 1935 also authorises the Indian Legislature to 
empower the Federal Court to hear appeals from the 
High Courts in British provinces involving a minimum 
amount of Rs. 15,000; to that extent therefore, the 
appellate powers of the Privy Council are curtailed. 
But since the decisions of the Federal Court are, as 
explained above, appeallable to the Privy Council, the 
legal supremacy of the latter, as the highest, judicial 
body over India, remains inviolate. 



CHAPTER XIV 


THE SERVICES 

1 INTIIDDUCJTORY 

EOLE OF THE The Central and Provincial Govem- 

SERVICE3 ments can, from their respective 

head-quarters, exercise only a general superintendence 
and control over the administration of their affairs; 
the task of carrymg on the actual administraUon 
from day to day falls oa a large body of Government 
servants of various ranks and grades, ^usually 
summed up^m the term Services The moral tone of 
the administration is determined largely by the 
mental equipment and traditions built up by the 
Services. The need for an efficient, honest and 
sympathetic staff, mannmg the different departments 
throughout the length and breadth of the country, 
cannot, therefore, be over-estimated In order, 
however, to secure such Services, it is necessary to 
provide for their recruitment by an impartial and 
experts body acting on grounds of merit alone. 
It IS further necessary to guarantee them security of 
tenure, adequate salaries, fair chances of nse and 
reward for exceptional merit Eayountism, nepotism. 
wrongfuLdi^iS3als_andJow salanes should be com- 
pletely eliminated The Government sEould"Tiowever, 
inamtam a careful supervision over the activities of 
its servants so as to put down, all cases of comiption, 
insubordination or neglect of duty 
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2. GROWTH OF THE SERVICES UPTO 1919 
THE FrasT STEPS. Tfae history of the organisation of 
Services in India dates from 1772 
when the East India Company decided to stand forth 
as Diwan and to take over the administration of the 
three provinces ceded to them, into their own hands. 
The native servants were replaced by European 
ofBcials known as Collectors who were appointed by 
Warren Hastings tcr supervise the collection of revenue 
and the administration n't justice. Lord Cornwallis 
put these ofBcers on a permanent basis by including 
them in a “covenanted” service. All superior posts 
in the a3aum9tration'’w€re~ reserved by the _ A ct o f 
1793 for the members of this service, and in order to 
equip them for their task, they were required to 
undergo traioiog in Haileybury College, started In 
England in 1806. The nominations to this service 
were made by the Court of Pi pctore who thus rfimn 
to wield large poweri“cft"pa{ro^age7 

o*" The institution of the Covenanted 
Service led to the exclusion of 
Indians from all positions of importance. This was 
naturally resented in India but, all that was done to 
Tespect jfldian-sentimeutwas to Include the following 
^provismn in .t he Charter Act of ^833 : — 

“No native of the said territories, nor any natural- 
bom subject of His Majesty resident therein, shall, by 
reason only of his religion, place of birth, descent 
colour, or any of them, be disabled from holding any 
place, office, or employment under the said company.” 
This clause, only declared that Indians were not dis- 
qualified, or debarred, from holding positions of 
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responsibility, but nothing was done to pursue any 
definite policy of appointing Indians to higher posts 
This *‘ ^se beneyol^t.^th atjiQ^^^^^se,” as Macau- 
lay referred to it, remained, therefore little more than 
^ T^o^ jssolutmp In practice, Indians were excluded 
from the Cove^nted Service and were employed only 
as cler^j.nd su^rdinates___In 1853 the power of 
nomination to the Covenanted Service was fahen away 
from the Directors and the appointments were thrown 
open to competition, but as the examinations were 
held in London, Indians found it impossible to com- 
pete with students of British Universities on terms 
of equahty Lack of higher educational facihties m 
India, difficulties of distance and social taboos sucn 
as long sea voyage sufficed to keep Lidians out of the 
way In 1870, the pnnmple of nominating a few 
Indians without asking them to stand the competitive 
test, was adopted to secure every year one or two 
persons for the judicial branch of the Civil Service 
In 1879, this principle was extended to secure recruits 
for the administrative branch too, but candidates of 
requisite qualifications could not be had m adequate 
numbers This expenment was therefore dropped, 
and a Commission was appomted to go into the ques- 
tion The Commission reported in 1887 and recom- 
mended the division of the Indian Civil Service into 
three branches the Indian Civil Service, the Provincial 
Cml Service and the Subordinate Civil Service The 
recruitment to the Indian Civil Service was to con- 
tinue to be made in England, but recruitment to the 
other two Services was to be made in India, this was 
expected to gi\e a chance to Indians to hold posts of 
some responsibility 
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INCREASING The qucstioii of the Services was 

ASSOCIATION OF • j !_ iftio l,« 

INDIANS. thoroughly examined m 1912 by the 

Royal Commission presided over by 
Lord Islington. The Commission submitted its report 
as late as 1915; in the meantime England had gone to 
war and the publication of the report was delayed till 
1917. Before Government could act on its recom- 
mendations, the famous announcement of August 1917 
was made by the Secretary of State for India, in which 
the policy of "increasing association of Indians in 
every branch of the administration” was accepted. In 
order to implement this policy, the Montague-Chelms- 
ford Report in 1918 recommended recruitment to the 
Indian Civil Service to be made lo India m addition 
to recruitment in London. Since 3922, a certain pro- 
portion of recruitment to the Indian Civil Service is 
made by competiti\’e examinations held in India. 

S. THE POSITION OF THE SERVICES, AFTER THE RE- 
FORMS OF IMS 

PRE^TTOE The introduction of Reforms of 1919 

RETIREMENT OF , , , . 

EUROPEAN. produced apprehensions among the 

SERVANTS European members of the Services 

who could not reconcile themselves to a new order in 
which, instead of formulating policy, they would 
have merely to carry out orders issued by Indian 
Ministers in charge of "transferred” departments. 
They made an insistent demand for statutory safe- 
guards and asked for facilities to retire. Accordingly, 
the Secretary of State in Council adopted a scheme 
under which All-India ofBceis, selected for appoint- 
ment before 1st January, 1920, and serving under 
any Provincial Government, were allowed to retire 
before they had completed their normal full service, 
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on a pension, proportionate to their length of sei” 

A large number of officials availed themsehes of this 
opportunity, and by 1924, no less than 345 officers 
had prematurely retired, many of them were semo^ 
officers whom India could lU spare Among the factors 
that were responsible for this exodus must be men- 
tioned the persistent criticism of official action in the 
new provincial legislatures, and the non-co-operation 
movement of 1920-22 which ‘mvolved officers and 
their famihes m personal discomfort and even m 
serious danger,”* and the nse of prices during the 
post-war years which made it difficult for them to 
meet their liahihties m connection with their families 
hving m England, 

THE LEE This had the natural effect of dis- 

comiissiov . _ 

couragmg suitable young men m 

England from taking up a career m India It Tias, 
therefore, a problem for the authorities to attract 
persons of real ability On the other hand, the mtro- 
duction of Reforms led to a legitimate demand m this 
country for rapid Indianisation of the Services It 
was further contended that the recruitment and con- 
trol of any Services by the Secretary of State should 
now cease These difficulties led to the appomtment 
m 1923 of the Royal Commission on Superior Civil 
Services m India, of which Lord Lee was chairman. 
The Commission reported m 1924 Its recommenda- 
tions which were accepted and acted upon by the 
Government are briefly summarised as follows t 


1 Classification and Recruitment. The Commis- 
sion recommended that the Indian Civil Service, the 


•Simon Commission Heport Vol I p 26S 
T Sm Simon Commission Keport Vol I j, 2T) 
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Indian Police Service, the Indian Forest Service and 
the Irrigation Branch of the Indian Service of 
Engineers should continue to he All-India Services, 
recruited by the Secretary of State. Recruitment to 
the Indian Educational Service, the Indian Agricul- 
tural Service, the Indian Service of Engineers, the 
Indian Veterinary Service and the Indian Medical 
Service (Civil) was henceforward to be stopped and 
officers required for these departments were to be 
recruited by the Provincial Governments and were 
to constitute Provincial Services; the officers already 
appointed to these Services were allowed the rights 
and privileges of the members of All-lndla Services. 

^ 2. Increased Rate of Indianisation. The Com- 
mission expected appointments to the Provincial 
Services to be confined almost entirely to Indians and 
therefore put no restrictions on their recruitment. 
But, with regard to atl-Indla and Central Services, it 
laid down certain proportions in which future recruit- 
ment of Indians was to be made. 

I For the Indian Civil Service, it recommended that 
■20 per cent, of the Superior posts should be filled by 
the appointment of provincial service officers to 
“listed posts” and that direct recruits in the futime 
should be Indians and Europeans in an equal degree. 
On this basis, it calculated that by 1939 half of the 
service would be Indian and half European, allowing 
for Indians in listed posts. 

r\ 

I For the Indian Police Service, direct recruitment 
was to be in the proportion of five Europeans to three 
adians; allowing for promotion from the Provincial 
Service to fill 20 per cent of all vacancies; this would 
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produce, it was estimated, a personnel half Indian and 
half European by 1949 

the Indian Forest Service the recruitment 
proposed was 75 per cent. Indian and 25 per cent 
European, and for the Imgation Branch of the Indian 
Service of Engmeers, the Commission recommended 
direct recruitment of fiidians and Europeans in equal 
numbers with a 20 per cent reservation of appoint- 
ments to be filled by promotion from the provincial 
service 


3 Increase tn Emoluments ond Privileges The 
Commission recommended large financial concessions 
to European members of the Services Increased 
overseas allowances, return passages to England for 
themselves and their families, enhanced pensions of 
those members of the Indian Civil Service who had 
attained the rank of Executive Councillors or Gover- 


nors, latter Government contributions to the Family 
Fund for Civil Servants, repatriation at Government 
expense of the family of an officer who died m India, 
etc were among the financial privileges extended to 
them. British officers employed in the "Reserved” 


field were given the right to retire on a proportionate 
pension, if at any time the department m which they 
were employed should be transferred to the control of 
Mimsters responsible to the legislature They could 
exercise this option within one year from the date of 
transfer to the control of Mmisters It further re- 
commended that the position of the AU-India Services 
Aould ^ safeguarded by the establishment of a 
Fuolic Service Commission 
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THE poBuc szR- > 1^0 Government of India Act, 1919, 
VICE COMMISSION. provided for the establishment 
of a Public Service Commission, consisting of not 
more five members, of whom one shoiUd be 
chairman, appointed by the Secretary of State in 
Councii. It was to discharge in regard to recruitment 
and control of the public services in India, such func- 
tions as might be assigned to it by rules made by the 
Secretary of State in CouncU. The Lee Commission 
recommended its immediate establishment with a. 
view to satisfying the demand on the part of Indians 
for recruitment in this country and with a view to 
providing protection for the existing services in India. 
A Public Service Commission was accordingly esta- 
blished in 1925. In 1929, a Public Service Commis- 
sion was also set up in the province of Madras under 
an Act of the provincial legislature. 

The Present Organisation of the Services 
1. CUiSSinCATION ANP RECRUTTSmrr 

The Civil Services in India are classified under 
three main divisions: — (1) The All-India Services; 
(2) the Provincial Services; and (3) The Central 
Services. 

The Ali-India Services consist of 
^ the Indian Civil Service; the TnHi an 

Police; the Forest Service; the Service of Engineers; 
the Medical Service (Civil) ; the Educational Service; 
the Agricultural Service; and the Veterinary Service. 
But recruitment hy the Secretary of State to the last 
mentioned four services has ceased since 1924, and 
these services have now been provincialised.' The 
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members of the AU-India Services, like those of the 
Provmcial Services, work under the Provincial Gov- 
ernments but they are aU appointed by the Secretary 
of State who is the final autbontyfor the maintenance 
of their rights They are liable to serve anywhere in 
India but they ordinarily pass their whole career m 
the Province to which they are assigned on their first 
appomtment 

THEIR Appomtments to the Indian Cml 

APPoiNTiiENT Service, the Indian Medical Service 
(Civil), and the Indian Pohce are made by the 
Secretary of State who may also make appointments 
to the Irrigation Branch of the Indian Service of 
Engmeers These appomtm^ts are made by him on 
the recommendations of th^ British Public ^^rvi ce 
Comm^sioi^in E gglyyd ^ind the Federal PublicBemce 
Commission m India, both of which conduct com 
petitive examinations and interview candidates for 
the purpose Smce 1936, the recruitment of British 
candidates to the Indian Civil Service is made by 
nomination of Honours graduates of any British 
University This practice is defended on the ground 
that many candidates, otherwise suitable find it diffi- 
cult to take the competitive examination soon after 
sittmg through their Honours Examination, Due to 
the recent outbreak of war, the prmciple of nomina- 
tion has been partially extei^ed to Indian candidates 
recnuted m London- The respective strength of the 
above Services are to be such as the Secretary of 
State may prescribe, and he shall every year submit 
to each House of Parliament a statement of such 
appomtments ^d the vacancies therein The 
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Governor-General has the duty to keep the Secretarj- 
of State informed as to the working of th^jy^tem 
stiH to TnaVf> recommendations for its modi fication. 

j pROViNciAi, The Provincial Services (including 
jsERvicEa Subordinate Services) “covers 

the,whole field of provincial civil administration in the 
Appointments to these Services are 
made by the Provincial Governments who control 
their conditions of service. 

cENTHAi. The Cfentral Services are concerned 

SERVICES. matters imder the direct con- 

trol of the Central Government. Apart from the 
Central Secretariat, the more important of these 
Services are the Railway Services, the Indian Posts 
and Telegraph Service and the Imperial Customs 
Service. To some of these the Secretary of State 
makes appointments, but in the great majority of 
cases, their members are appointed and controlled 
by the Government of India. In framing the rules for 
the regulation of recruitment to posts in the customs, 
postal and telegraph services, due regard must be had 
to the past association of the Anglo-Indian Commu- 
nity with regard to the said services. Appointments 
to Railway Services are, xmder the new constitution, 
to be made by the Federal Railway Authority which 
is also required to pay due regard to the past asso- 
ciation of the Anglo-Ihdian Community with railway - 
services in India and to give effect to any instructions 
which may be issued by the Governor-General for 
securing, so far as practicable, to each community 
in India a fair representation in the railway services. 
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^lorBiuTTFOB Ordinarily only a British subject is 
omcE eligible to hold any office under the 

Crown in India, .except temporarily. But, the Ruler or 
a subject of a j!ederated_ State w eHgiWe _to hold^any 
civil office un^er the Federal Government With re- 
gard to Rulers and Subjects of States not federated 
or'hatives of tnbal areas or of territory adjacent to 
India, powers are given to the Secretary of State, the 
Governor-General and the Governors to declare any 
person eligible to hold office in the services recruited 
by^em. Women are generally eligible for all offices 
’b ut^b jec^to ^CTcluaion by the Governor-General, 
Governor or the Secretary of State in regard to 
Sezvi^'recruited by each. _ 

2. PVBUC SERVICE COMMISSIONS 

ESTABUSKMENT xhe recfuitment of the Services by 
the Government of India and the 
Federal Railway Authority is to be made on the re- 
commendations of the Federal Public Service Comia- 
sion which has now taken the place of the Central 
Public Service Commission established in 1925 
Appointments to Provincial Services are made by 
local Governments on the recommendations of Pro- 
vincial Public Service Commissions established under 
the Govemm^it of India Act, 1935. The Act makes 
the establishment of Public Service Commissions in 
the Provinces obligatory, though two or more pro- 
vinces may- agree to have a jo'int~ Pubiic~^tvice 
Commission. This facility has bwn~availed-of-by- 
many provinces.* The Public Service Commission of 
one prcwince may also serve the needs of other pro- 
vmces, and the Federal PuhUc Ser^ce Commission 
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may, with the approval of the Governor-General, 
agree to serve the needs of a province. 


COMPOSITION. The Chairman and members of the 
Federal Public Service Commission 
are appointed by the Governor-General in his discre- 
tion, and those of the Provincial Commission by the 
Governor in his discretion. At least one-half of the 
members of every Public Service Commission should 
be peraons who have put in ten years service under 
the Crown in India. The number of members of the 
Commission, their tenure of office and their conditions 
of service are fixed, in case of the Federal Commission 
by the Governor-General in bis discretion, and in the 
case of a Provincial Commission by the Governor in 
his discretion. To ensure impartiality, the chairman 
of the Federal Public Service Commission is debarred 
from further employment in India; the Chairman of 
a Provincial Commission is eligible only for appoint- 
ment as Chairman or member of the Federal Com- 
mission or as Chairman of another Provincial Com- 
mission. Members of the Commissioners are not eligi- 
ble for any other appointment without the approval 
of the Governor-General in his discretion or the 


Governor in his discretion, according as the appoint- 
ment relates to a Federal or Provincial matter. The 
expenses of the Commissions including salaries, allow- 
ances and pensions payable to the Chairman; members 
md staff-are''cft'a’rgecl on the revenues of tKe'*Federa- 
^n in the case of the Federal CommisydnTand on the 


Joint Public Eerrlcc CommlsEioiis hxve been estibllahed tnr nt 
Bombay and Sind; (2) Punjab »"* Knr1h-WK«f nvnnM— 


Korth-Wesf FroDtItr Province; 
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revenues of the province m the cas^f a Pro^ cial 
Commission^ 

FUNCTIONS xhe Public Service Commissions con- 
duct examinations and mterview can- 
didates for appomtment to Services They have a right 
to be consulted on all matters relating to methods 
of recnutment to civil services, on the principles 
to be followed m makmg appointments to civil ser- 
vices and posts and m makmg promotions and 
transfers from one service to another and on the 
suitabihty of candidates for such appomtments pro- 
moti ons or_t i ?nsfei- qj. matters 

affectmg a person servmg His MajesfyiSra civil’capa'-" 
city in India, on any claim by a government servant 
for costs incurred by him m defending legal proceed- 
ings instituted against him m respect of acts done by 
his^uL-the discharge of his duties^d on any claim 
fQr^ejawyd^ot-a p enginn m r espect.of.miun es.sus - 
tamed by a person while on duty The Federal or the 
Provmcial Legislature may with the previous sanction 
of the Governor-General or the Governor, as the case 
may be, extend the functions of the Federal or the 
Provmcial Commission The Pubhc Service Commis- 
sions have no right to be consulted as to the manner 
in which appomtments and posts are to be allocated 
as between the various communities in the Federation 
or a provmce 

2 co'JsrrruTiONAL safeguards for the 

SERVICES 

When the constitutional changes 

Which finally took the shape of the 
Government of India Act, 1935, were being considered. 
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the Services felt considerably nervous about their 
position under the new regime and made insistent de- 
mands for statutory safeguards to secure their rights 
flnH privileges. Public opinion in India was averse to 
such filaimg as it was felt that Responsible Govern- 
ment could not be firmly established if the Services 
were beyond the control of Ministers. But, the view 
point of the Services was finally adopted. The safe- 
guards provided for them under the new constitution 
may be classified tmder three broad heads : — 

1. Protection to Officers against Judicial Pro* 
ceedings. 

2. Statutory Safeguards as regards conditions of 
Service. 

3. Special Responsibility of the Governor-General 
y and the Governors. 

No proceedings, civil or criminal, . 
ciAL PROCEEDINGS csn be mstituted against public ser- 
vants in respect of any act connect- 
ed with the execution of their duties, 
except with the consent of the Governor-General in 
his discretion, or of the Governor in his discretion, 
according as the person is employed by the Federal 
or Provincial Government. But, if such proceedings 
have already been instituted, they shall be dismissed, 
unless the Court is satisfied that the acts complamed 
of were not done in good faith. In that case, the Fe- 
deration or the Province must bear the. costs not 
recovered. from _the„plamtffi._ Where a civil suit is 
instituted against a public officer in respect of any 
thing done in his official capacity, the whole or any 
part of the costs incurred by him and of any damages 
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or costs ordered to be paid by him shall, if recommend- 

eu by the Governor General or the Governor, he 

charged on the revenues of the Federation or of the 

Province as the case may be Only the Governor* 
General and the Governors exercising their individual 

judgment can sanction prosecutions of certain officials 

specially protected by tbe-Code_of_Cnminal Froce. 

dure No Bill or amendment curtaiUng^uc h .protec- 
tion afforded-to-public servants can be. moved m the 
Federal or Provincia l Leaslalu re, without the previo us 
sancti on of the Governor-G en eral, j ) r the Governor, m 
h is discretion 

The following statutory safeguards 
are provided for the Services by the 
Government of India Act. 1935 These fall mto two 
divisions General Safeguards, and Special Safeguards 
for Officers appointed by the Secretary of State for 

(o) GENERAL SAFEGUARDS 

(1) No person can be dismissed from service by 
an authority subordinate to that by which he was 
appomted 

(2) No person can be dismissed or reduced in 
rank until he has been given a reasonable opportunity 
to show cause against the action proposed to be taken 
m regard to him 

(3) The salanes, allowances, pensions, payable 
to persons appointed before 1st April, 1924 to a post 
classified as superior shall be charged on the revenues 
of the Federation or the provmce, as the case m^ be 
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(4) No civO post, which immediately before the 
introduction of the provincial part of the new consti- 
tution was a post in C^tral Service (Class 1 or Class 
n), a Railway Service (Class I or Class H) or a Pro- 
vincial Service, shall, if its abolition would adversely 
affect any member of the Service, be abolished except 
by the Governor-Genera! exercising his individual 
judgment, or the Governor exercising his individual 
judgment, according as the post relates to a Federal 
or Provincial matter. 

(5) In the event of the premature abolition of 
a post held by a person having special qualifications, 
and not being a regular member of the civil service 
of the Crown In India, such compensation as may be 
deemed necessary by the Governor-General or the 
Governor, as the case may be, shall be payable to that 
person. 

(6) No order which adversely affects the con- 
i^tions of service of a person serving before the in- 

I troduction of the new constitution can be made except 
by an authority which would have been competent to 
j make such order on 8ih March, 1926 or b y some person 
j empowered by the Secretary of State,-subJect-to the 
right of appeal. 

'(7) Nothing limits or abridges the power of the 
Secretary of State, the Governor-General, or the 
(Sovemor to deal with the case of any person serving 
in a civil capacity in India in such manner as may 
appear to him to be just and equitable. 

In addition to the foregoing safeguards which 
apply to Sendees in general, the following Special 
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Safeguards are guaranteed to officers recruited by the 
Secretary of State 


<fc) SPECIAL SAFEGUAIffi S 

(1) The salary, allowances and pensions payable 
to such officers are charged on the revenues of the 
Federation or the Province, as the case may be 


No rul^ can affect adversely the remunera- 
tion n-r^j pYigmns- payable to such officers 




Questions relatmg to promotion, leave not 
less than three months, suspension, etc , of such 
officers are to be decided by the Gfovemor General or 
by the Governor, as the case may be, e^ercismg his 
mdividual judgment. 




(4) If such an officer feels aggrieved by an order 
■affecting bis conditions of semce, he can complain 
to the Governor General or the Governor, as the case 
may be - - 


(5) No order pumsbmg, or formally censuring 
•such an officer, or affecting adversely his emoluments 
or rights m respect of pension can be made except by 
the Governor-General or the Governor exercismg his 
individual judgment. Such an order may be appealed 
against to the Secretary of State 


(6) If the conditions of service of such an officer 
are adversely affected, or if for any other reason it 
■appears to the Secretary of State that compensation 
ought to be granted to any such person, he may grant 
■compensation which he may consider just and 
oquitable 
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SPECIAL la addition to the above statutory 

RESPONsiBiuTT. safeguards, the Governor-General 
and the Governors have been charged with the Special 
Responsibility of securing to the public services all 
rights provided for them by the Government of India 
Act, 1935, and the safeguarding^of their legitimate 
interests. J 

4. A CRmCAli ESTIMATE J 

The salient features of the orgamsation of the 
Services in India may now be summed up. 


RECRUTTMEMT Firstly, recruitment by the Secretary 
OT of State is still to continue in the case 

of the Indian Civil Service, the Indian 
Police, the Reserved Departments of the Government 
of India, the Indian Medical Service (Civil) and the 
Irrigation Branch of the Service of Engineers. Officers 
who owe their appointments to the Secretary of State, 
and who cannot be touched by any author'ty inferior 
to him, cannot be relied upon to show the same 
subordination to the Federal or Provincial Govern- 
ments, as officers appointed by, and responsible to, 
these Governments. The Joint Parliamentary Com- 
mittee in defending the continuance of such recruit- 
ment observed: "the functions performed by members 
of these two Services (the fiidiM Civil Service and the 
Indian Police) are so essmUzd CTtbe generitT'it dmiTiift . 
Nation of the comtry, and^tfie ne^ ttefaforeTor 
maintaining a supply of recruits, Eurnpenh jiTid 
ofthe highest ■quality'6^'viGl'foTH?^bility ortbe 
new Constitution itselfTthaTws'couId'not'vieww'ithbutv 
grave apprehension an abrupt change in the system 
of recruitment for these two Services simultaneously 
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with the introduction of fundamental changes in the 
system of government It is of the first importance 
that m the early days of the new order, and mdeed 
until the course of events in the future can be more- 
clearlyjforese^, the new Constitution should not be 
exposed to risk and^iard by a radical c^nge m 
the system which has for so many generations pro- 
duced men of^e nghi calibre"*’* They have however, 
admitt^^tfiat this cannot be a permanent measure 
that the position should be reviewed after some 

time 


Secondly, the British element m the 

All India Services is still mamtained 

intact, this is not only eicpensive but constitutes & 
denial of legitimate opportunities to the people of the 
countiyjojnan^eur own^seryices But the need for 
British officers m the Indian Civil Service and the 
Indian Police, the two Security Services, cannot be 
dismissed on mere considerations of abstract prin- 
ciples India is unfortunately tom by mtemal 
dissentions and communal strife and the confidence 
inspired hy a European official m times of difficulty 
cannot be demed. His “mtegnty, fair play and detach- 
ment’ have improved the tone of admimstration But, 
the time has come when the British element should be 
reduced to the minimum, for people who are long^ 
demed opportunities of govemmg themselves may, 
because of that very denial, beco me jmfit to gover n. 
It-.isjntgres^g to rea d m this .connection the foUow- 
remar to made h y the Simoa Com mission 

• Joint Parliamentary Committee Keport Vol 1 p 1S2 
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"... the British officer can for something longer 
render a valuable service to political progress in India. 
Democracy in our own country is not so much a. code 
of principles as a way of living with one’s fellow 
citizens, whether they be the majority or the minority 
in the State. It cannot be learned from textbooks, 
and it is inevitable that political theory and practice 
in India should rest more on the letter than on the 
spirit of British political institutions. If the be^t type 
of British recruit can be obtained as in the past, 
Bidian political life must gain from the advice and 
service of men in whom the practice of British demo- 
cracy is instinctive."* 

^ssrra Thirdly, the salaries and allotvances 

paid to the members of the AJhlndla 
Services are excessive and are out of all proportion 
to the capacity of the country to pay. Even taking into 
consideration the responsible nature of- the duties, 
the exceptionally high standards maintained byjhe 
Services, the trying climate and the long distance 
from Home in the case of British officers, -it .cannot 
but be admitted that the administration is top'heavy; 
its cosC absorbs almost the entire. resources.of-the- 
country so that there is little to spend on departments 
of social welfare. The Govemo^G^ral is the-high- 
est paid official in the world and draws a salary which 
is higher than the salaries. of his political superiore, 
the Secretary of State for India and the^rime 
Minister. It is strange that India, one of the poorest 
countries on earth should be administered by -service 
wUch are easily the costliest in the world. 

* Sljnon Commission Report Tol. H, p. 200. 
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communaij Fourthlyt the pnnciple of communal 

REPR^anrATioN j^presentation'^ the Services has 
beepf^ccepted both by theH5<fvemment of India and 
th^ Provincial Govemm^ts, with the res^ that m 
many cases merit is sacrificed by tlignecessi^^f 
r^re^ ^ conm iuq al megn ^ti^^ Somng~~^" me 
mmonties look to government for a guaranteed pro- 
portion of appomtments, there is no mducement to 
them to raise their educational standards In any 
case, this system should not be perpetuated but should 
be looked upon as tentative until the mmonties avail 
themselves of facihties for higher education 

But when all is said, it must be admitted that 
the Services in India have bad a long and mentonous 
r ecord of_e fficiency and mtegnty 

They have provided the country with 
TKE SERVICES. ^ excellent mechanism of Govern- 
ment, by which the smooth workmg of 
administration has been reduced to an easy and 
settled routme A cham of graded officials connects 
the head of a province with the people m general, 
so that communication of government orders is made 
through well-established channels Tnbutes have been 
paid to the excellent work of the higher services, 
particularly to that of th^^ members of the Indian 
Civil Service, on whom falls the primary burden of 
carrymg on the government 

T^R NEW The acceptance of the principle of self- 
government for India has naturally 
altered the position of the Services who have no longer 
that freedom of action, that imhmited prestige and 
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that final authority whidi they naturally enjoyed 
under a bureaucratic system. The fear of creating a 
perfect machine incapable of adjusting itself to 
changed conditions was anticipated thirty years ago 
by Lord Morley who said : “Our danger is the creation 
of a pure bureaucracy, competent, honourable, faith* 
ful ^Tid industrious, but rather mechanical, rather 
lifeless, perhaps rather soulless.” The introduction of 
Reforms of 1919 and especially the inauguration of 
Prcrvincial Autonomy revived these fears and it was 
felt that Responsible Government in India could not 
function successfully so long as “the Steel Frame of 
the Services” secure in rights, and used to an atmos- 
phere of prestige and unquestioned obedience, remain- 
ed unsympathetic. The special safeguards provided 
for them by the Government of India Act, 1935, 
strengthened such fears. 


SFDUT or The workmg of Provmaal Autonomy 

CO-OPERATION. . . ^ , j- „ , , 

smce April 1937 has dispelled such 
apprehensions. The Services, though perhaps not as 
accessible, sympathetic and imaginative as a purely 
democratic government would have them to be, have 
shown a spirit of accommodation and a power of 
adaptation to which glowing tributes have been paid." 
They have co-operated whole-heartedly with their new 
masters — the Ministers — in launching new schemes 
and programmes to which they may be personally 
opposed. The following remark of the Joint Parlia- 
mentary Committee may be quoted with approval ; — 


• Conerei* •nd Uie Servlc«». •UrUn^ about tJ far apart ta It yrta 
r^lble to he. learned to work lotrether. The Coarreaa learned the 
stubborn facta of admlnlatratlon.^TOe Berrlcea learned the Impllca- 
tloni of democratic control." Sir Barer Bal*. In a paper read before 
the Eut India Aaaoctatlon. Aatatle Iterlev, lulr 1940. 


THE SERVICES 


335 


•“One of ■the strongest supports of the new Govern- 
ments and their new Ministers that we can recom- 
mend, and that the Constitution can provide for, will 
be impartial, efficient and upnght Services m every 
grade and department The old jibe that an Indian 
Civil Servant was neither Indian, nor civil, nor a 
servant is no longer tenable It is now for the new 
Governments to allow their responsible officials a wide 
discretion and to support them m the exercise of it 
against unreasonable cnticism, even as they e^>ect 
the Sendees to loyally carry out the policies of the 
governments, irrespective of their personal wishes m 
the matter. 

■ Joint P«.rllaai«ntuy ConunJtt«e Report, Vol I p 173 


CHAPTER XV. 


PEOVmCIAI. ORGANISATION 

1. THE DISTRICT AND ITS SUB-DIVISIONS 
THE DisTHicT. The or ganisa tion of administration 
in each province is based on the 
division of the province into a number of "Districts.” 
The District in British India represents the unit of 
admimstration. "Apart from exceptional areas such 
as the Presidency towns, every inch of soil in British 
Tfidta forms part of a District”* The size and density 
of population of the districts vary considerably, but 
an average district would cover an area of over four 
thousand square miles containing a population of 
nearly a million souls. “Many are much bigger. 
Mymensingh district holds more human souls 
Switzerland. Vizagapatam district, both in area and 
population, exceeds Denmark. In the United Pro- 
vinces, where districts are small and the population 
dense, each collector, is on the average in charge of 
an area as large as Norfolk and of a population as 
large as that of New Zealand. The Commissioner of 
the Tirhut division looks after far more people than 
the Government of Canada.”! 

•ItooUgTj^CTelmjford Hepoft. p TO. 
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THE COLLECTOR Each distnct IS in charge of an 
MAGISTRATE officer— known in some provmces as 

the Collector and m others as the Deputy Commis- 
sioner He 13 usually a member of the Indian Civil 
Service, though sometimes a member of the Provincial 
Qvil Service holdmg a “listed" post is appomted “The 
district officer has a dual capacity, as collector he is 
head of the revenue oi^amsation, and as magistrate 
he exercises general supervision over the infenor 
courts and, in particular, directs the police work In 
areas where there is no permanent revenue settlement 
he can at any time be m touch, through his revenue 
subordinates, with every inch of his territory This 
organisation in the fii^ place serves its peculiar 
purpose of collecting the revenue and of keepmg the 
peace But because it is so close-kmt, so well-esta- 
blished and so thoroughly understood by the people, 
It simultaneously dischai^es easily and efficiently an 
immense number of other duties It deals with the 
registration, alteration, and partition of holdings, the 
settlement of disputes, the management of mdehted 
estates, loans to agncultunsts, and, above all, famine 
relief Because it controls revenue, which depends 
on agnculture, the supreme interest of the people, it 
naturally serves also as the general a dminis tration 
staff ’ • There exist several other departments m the 
distnct with staffs of their own, such as police, irri- 
gation, roads and huildmgs, agriculture, mdustnes, 
factones, hospitals and co-operative credit They are 
man ned by specialised services But the heads of the 
departments, the Distnct Supermtendent of Police, 
the Executive Engmeer, the Distnct and Sessions 


* Montagu-Chelniaford Report p 79 
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Judge, the Divisional Fcprest Officer the Civil 
Surgeon, etc., are to keep the Collector constantlj 
and diligently informed of all activities of their 
departments. Though in matters of routine and 
mtemal discipline they are responsible to their own 
departmental superiors, their subordination to the 
Collector in matters affecting the peace of the district 
is equally important. 

ms POSITION In order to acquaint himself with 
ANK INFLUENCE, Conditions of his district, the 

Collector camps from place to place, holds durbars, 
grants interviews and thus establishes a direct contact 
with the people in bis charge. Of late, his powers 
have been affected by increasing departmentalisation, 
by the growth of communications and the spread of 
education, by pressure of desk*work which prevents 
him for devoting much time to out>door duties and 
by the gradual tightening of administrative control 
from above; so that the golden days of the civil 
service, when the Collector of a district was the 
monarch of all the surveyed, are definitely gone. But 
even now he wields such large powers that he is easily 
identified with the ''government" by the people of the 
distnct. 

His large magisterial powers of trying cases, 
supervising over the administration of criminal justico 
and preventing breaches of the peace; his close con- 
tact with all the departments in the district; his 
power of making several appointments of subordinates 
and clerks; and his power of recommending persons 
for honorary titles or other favours from the Govern- 
ment in addition to his control over the entire re- 
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venue staff, easily make him the virtual controller 
of the destmi^ of the peoj^e m his charge The Icoal 
influence of the District Officer is thus summed up by 
the Simon Commission — 

“It IS difficult to convey to an English reader how 
great is the prestige of the Collector of a District 
among the inhabitants whom he serves The most of 
them, as we have said, he is the embodiment of Gov 
cmment The authority which he derives from his 
statutory powers is augmented by the constant 
exercise of advice and direction m matters where ha 
is expected to give a lead He wields large powers 
of patronage, he is responsible for making a va*?! 
number of minor appomtments, for instance, of 
village headmen and accountants, of revenue officials 
and office clerks His recommendations for honorary 
magistrateships and nominated memoership of all 
local self govemmg bodies are ordinarily accepted. 
He can grant seats at ceremonial functions such as 
* durbars,” and the coveted Indian titles and honours, 
and other rewards, are usually conferred at his sug 
gestion. . the District Officer must remain a very 
important person, the embodiment of effective 
authority, and the resource to whom the coimtryside 
turns m time of difficulty or crisis The respect m 
Which he IS held, and the influence which he wields 
Jefiect the preference for persozmi and visible 
authority, which will endure though that authority 
IS the spokesman and mstrument of responsible 
government. In no future that we can foresee, will 
the post of a District Officer cease to be one which 
calls for tiose qualihes of integrity and decision, 
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which so many of the best kind of public servants 
have exhibited in the service of India.”* 

TALUKAS OR The District is too large to manage 

TAHsii^. ^ single unit; it is therefore sub- 

divided for administrative purposes. The divisions 
are called Tdlukaa or TdhsUa and from about fotir to 
ten of these form the District The charge of a tdlukq 
or tdhsil is held by an officer of the provincial ciwl 
service, generally known as Mamlatdar, Tahsildar oy 
Mukhtiarkar. He must know the conditions of every 
village and the work of every village official in his 
taluha in an intimate fashiom Like the Collector, he 
has both administrative and magisterial duties and is 
charged with maintaining the peace of the taluka. 


8UBOIVISION8, Intermediate between the districi, 
and the t<Uuka is the sub-division 
consisting of two to four talukas, in charge of an 
officer known as Assistant Collector, if be is a member 
of the Indian Civil Service, or Deputy Collector, if he 
is a member of the Provincial Civil Service.t The 
duties of this officer relate to assisting the Collector 
in supervising the administration of the work of the 
mamlatdars; they are also sub-divisional magistrates 
and are empowered to try cases as well as supervise 
and hear appeals from the lower magistrates. 


VILLAGE 

ADMINISTRATION. 


A taluka consists of numerous vil- 
lages which are the lowest adminis- 


trative units. In a predmninantly rural country like 


If be beloan to tiio Indian 

CoramiMioaer (E.A.^ belinn 
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India where about 90 per cent of the population live 
in villages, the importance of the village admmistra 
tion cannot be over-estimated The organisation of 
the village diff ers accordmg to the system of land 
tenure prevailmg m the area There are two main 
types of villages in India— the Ryotwan and the 
Zemandan (or Landlord) Village In the former, the 
holders of land are individually responsible for the 
payment of land revenue to the government, m the 
latter, the resjionsibiUty is collective on the village as 
a whole Each village, however, has usually a village 
headman, known differmitly as Patel, Reddi or Lam- 
bardar His office is usually hereditary He is m charge 
of the village for all purposes of the government and 
jt 13 through hun that the government orders are 
usually communicated to the people He performs 
numerous duties of a misceUaneous character ne , col- 
lection of land revenue, maintenance of peace and 
order and recordmg of births and deaths In some 
provinces he is also given petty magisterial powers 
He usually holds a plot of land — called “watan” land 
—by way of remuneration for his services Then there 
is the Village- Accountant known variously as Kulkamx 
or Pat'wan who maintains general records of revenue 
including registration, transfer and partition of agn- 
cultural holdmgs and keeps other accounts relating to 
the administration of the village And finaUy, there 
IS the Village Watchman, known as Yethui, Talart or 
Choukidar, who acts as a messenger by day and 
watchman by mght The hereditary character of the 
village officials is fast disappearmg 

2. DIVISIONAl, COJDUlssrONERS 

In aU provinces except Madras there are Com- 
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missioners in charge of groups of some four to eight 
districts called “Divistons.” They axe Senior members 
of the Indian Civil Service and act as intermediaries 
between the Collectors and the Provincial Govern* 
ment. They supervise the work of the Collectors, hear 
appeals from their decisicms in revenue matters and 
exercise almost direct control over certain branches 
of district work, particularly in relation to local self- 
governing bodies. Thus, they relieve the Provincial 
Government of much routine work. A section of 
opinion in India regards the Commissioner as an un- 
necessary link, but as against this view, there is the 
consideration that “his eb'mination would Involve the 
provincial Go''eniment3 not only in the loss of expert 
advice, but in the necessity of direct communication 
with a large num^ of heads of Districts and in inter-* 
ference in matters which at present need not come to 
headquarters at all.”* 

3. BOARDS OF REVENUE 

Between the Commissioners and the provincial 
Government, there exists in every province except 
Bombay, for the purpose of supervising the revenue 
administration, a Board of Revenue or a Financial 
Co mm i s sioner. “In their administrative capacity these 
constitute the chief revenue authority of the province, 
and relieve the provincial Government of much detail- 
ed work which would otherwise come to it; while in 
their judicial capacity they form an appellate court 
for the increasing volume of revenue, and often of 
rent suits.”t 

* BlinoD ConunLMlon Report. V<d. I, p 2S2 

t Mooteeu-Chelmeford Report, p. 79. 



PROVINCIAL ORGANISATION 343 

4 THE SECRETTARIAT 

Each provincial Government has a Secretariat 
usually small enough to be located in a single building 
Here the Governor and his Ministers have their offices 
This arrangement makes for a simple and easy inter- 
communication between the various branches of the 
Secretariat. Each branch of the Secretariat is m 
charge of a Secretary who is usually a member of the 
Indian Civil Service There .s also a Chief Secretary 
who is the senior-most permanent official of the pro- 
vince Ordmanly the "department” is, m India, 
separate from the branch of the Secretariat and is 
controlled by the head of the department, known as 
Isspector^a^rs} cf P<f}ice, Cbisf O^sservstor of 
Forests, Director of Industnes, Director of Pubhc 
lastruction, Commissioner of Labour etc Occasionally 
a head of a department is also constituted a Secretary 
to Government for the work of his department 

5 BUREAUCRATIC GOVERNltENT 

Thus, the administration of a province is con- 
ducted by graded officials beginning with the Minister 
m Charge, the Secretary, the Head of the Department, 
the Commissioners, the Collector and through him to 
the Assistant or Deputy Collector, the MamiaMar 
down to the village headman A notable characteris- 
tic of the Indian system of administration is the re- 
peated sub-division of the country into smaller and 
smaller umts, the officer m charge of each is subordi- 
nate to the officer immediately above him. This rhnjn 
of officers, one responsible to the other, is often refer- 
red to as Bureaucracy 



CHAPTER XVI. 

LOCAL SELF-GOVEBN5IENT 
1. iNTRODUCrORT 

MEANING OP By local self'govemment is meant 

GovER'NMZNT. t he Ro vernpient^f 

pect of certain functions, by the 
residents themselves or through their" elected repre- 
sentatives. The modem territorial State being too 
large to be governed effectively and well from one 
centre, there arises the necessity of delegating vast 
powers to subordinate officials; the central body has 
neither the necessary time, nor the requisite know- 
ledge of local conditions, to do more than merely lay 
down broad outlines of pali<^. This leads to concen- 
tration of power in the bauds of those officials; the 
larger the country and the more varied the conditions 
of its different parts, the greater is the scope for 
official domination and despotism. Hence the need 
for developing local self-governing institutions, where- 
by the people of each locality may, instead of submit- 
ting to uniform policy as laid dovm from above and 
as applied by the local officials, assume control over 
matters affecting the locali^. The merits of local 
self-government as against such bureaucratic rule are 
very clear. 

Local self-goTCmment offers an excel- 
GovxRNMENT. lent Opportunity to the people to bring 
their local knowledge, interest and 
enthusiasm to bear on the solution of their own local 
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problems Smce it la the wearer who knows where 
the shoe pinches, people of the locahty are often m 
the best position to judge the utility of decisions 
which affect them vitally This is specially so when 
the State is concerned with benevolent or nation- 
buildmg functions A "Pohce-State,” which is merely 
concerned with the maintenance of law and order, 
would offer httle scope to the residents of a locahty 
to make any substantial contribution to the solution 
of local problems It is when activities like samtation, 
lightmf, road-makmg, education, etc , are developed 
that the diversity of local conditions is revealed and 
the need for intimate knowledge of local conditions^ 
becomes imperative Moreover, the provision of social 
amenities m a locality raises the question of cost, and 
when the benefits of a measure are confined to a parti- 
cular locality, It appears reasonable that the people of 
that locality should pay for it This, in turn, requires 
the transfer of control over those matters to the re- 
presentatives of the people of the locality Such an 
arrangement alone could ellramate all bickerings, 
develop a sense of “local pnde and local shame,” which 
acts as a healthy stimulant and leads to a rivalry 
among different localities to outdo one another in 
pomt of local improvements But, the case for local 
self-government is not based only on the considera" 
tions advanced above; as a matter of fact, the advan- 
tages explained above are not realised all at once, and 
a temporary set back to efficient and good government 
of the locality may often ensure on the institution of 
local self-government The most important reason 
for the establishment of local bodies is that it glves^ 
an opportunity to the citizens to take active mtere^ 
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in local affairs. It teaches the citizens the lessons of 
co-operation, compromise and fellow-feeling. The citi- 
zen comes to know how by taking a creative interest 
in the solution of hia local problems he can promote 
his own good and that of his neighbourhood; he can 
realise the essential identity of his interests with 
those of others. Local self-governing institutions 
are, therefore, the best schools for learning the lessons 
of citizenship. They also offer opportunities for train- 
ing in leadership. In a democratic coimtry, local 
self-government would appear to be the indispensable 
training ground which prepares for intelligent citizMi- 
chip and capable leadership, the two important re- 
Quisites of a successful democracy. 

On the other hand, local self-govem- 
GOVERNlffiNT. meat often leads to toeflicien cyi at 
least in the beginning, as local bodies 
cannot with their limited resources secure the services 
of people with as great a knowledge and capacity as 
the Central Government can. There is also a danger 
of the diversity of local conditions being emphasised 
BO as to caiSe chaotic conditions leading to confusion 
and inconvenience. Local bodies are seldom immune 
from narrow rivalms and.personal squabbles; sinister 
influences of powerful persons in tee neighbourhood, 
domination by a clique, favouritism and nepotism are 
often associated with local bodies; and if the people 
of the locality are illiterate and far removed from the 
Impact of progressive ideas, conservatism and hosti- 
lity to reform may be strengthened. 

CONCLUSION. The dangers of local self-government 
are as real as the advantages which it- 
is expected to yield. Hez^, in organising the local 
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self'govenunent of a country there is need for develop- 
ing the CIVIC consciousness of the people by providing 
them the necessary education in the rights and duties 
of citizenship There is also an imperative need for 
the Central Government to keep a watchful eye on 
the workmg of the local bodies in order to check any 
undesirable developments before they assume serious 
proportions Such mterference, if earned to excess, 
would negative the basic principle of self government, 
hence a moderate but firm control from above is neces- 
sary for the development of local self-government on 
proper Imes 

2 GROWTH OF LOCAL. SELF GOVEW^tENT IN INDIA. 

India has long been famous for its 

ancient village communities known as 
Panchayats which discharged many functions of 
modem local bodies But, "Local self government m 
India m the sense of a representative organisation, 
responsible to a body of electors, enjoying wide powers 
of admimatration and taxation, and functioning both 
as a school for training m responsibility and a vital 
hnk m the chain of organisms that make up the Gov- 
ernment of the country is a Bntish creation The 
ancient village communities were constituted on a 
narrow basis of hereditary privilege or caste, closely 
restneted m the scope ot their duties — collection of 
revenue and protection of life and property were their 
mam functions — and were neither conscious instru- 
ments of political education nor important parts of the 
administrative ^tem "• 

•Simon Conanltslcm Report Vol J p 255 
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E AR 1 .Y The histoiy of local government m 

ATTEMPTS. India begins from 1687 when the 
Court of Directors of the Blast India Company issued 
an order for the formation of a Corporation consist- 
ing of nominated European and Indian members of 
the city of Madras. In 1793, the Governor-General 
was empowered to appoint Justices of the Peace for 
the three Presidency towns of Madras, Calcutta and 
Bombay to look after sanitation, maintenance of 
streets, etc. These first steps towards local govern- 
ment contained no elective principle which was intro- 
duced only as late as 1870 consequent on the Resolu- 
tion of Lord Mayo’s Government. Outside the Presi- 
dency towns, there was no attempt at establishing 
local bodies before 1842; the progress made after that 
was slow and after 1870, the elective element came to 
be introduced in their composition too. Varioits Acts 
were passed in the different provinces increasing the 
niimber of elected members, but the progress made 
was insignificant. 

LOUD RiPON's A new impetus to the movement of 
OP 1 S 82 . local self-government was given by 

Lord Ripon’s Resolution of 1882. 
This Resolution advocated the extension of local self- 
government on several grounds the most important 
among which were two. It was firstly desired as “an 
instrument of political and popular education”; 
secondly, it was expected to utilise the services of an 
intelligent class of public-spirited men for the task 
of administration which was becoming more compli* 
cated; it was also expected that in course of time 
“as local knowledge and local interest are brought 
to bear more freely upon local administration,” im- 
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proved efficiency would follow The Resolution led to 
a senes of provincial Acts establishing local bodies 
in rural areas, mcreasmg the number of elected mem- 
bers and extending the scope of their functions and 
powers There was, however, no uniformity in the 
different provinces But, there was in all provmces 
a substantial agreement as to the general Ime of the 
development of rural local self-government. “In all, 
Rural Boards wtere now for the first time brought 
mto existence, in all, tax-payere were empowered to 
elect a proportion of their members, and m most, 
the grant to local Boards of the privilege of electmg 
their Presidents, was made possible, though in prac- 
tice this power was rarely exercised. ’• 

Though much progress was made as 

a result of this increased activity, 
the achievements fell considerably short of expecta- 
tions The Report of the Decen^hzation Commis- 
sion of 1909 pointed out the natural difficulties in 
developmg local self-government m a country like 
India and recommended the enlargement of powers 
and the grant of greater mdependence to local bodies 
The Montagu-Chelmsford Report reviewed the whole 
position and came to the conclusion that “the hopes 
entertained of these bodies have not m the past been 
fulfilled. The avowed pohcy of directmg the growth 
of local self-government from without rather than 
from withm has, on the whole, been sacnficed to the 
need for results, and with the best intentions the 
preface of an official element on the boards has been 
prolonged beyond the pomt at which it would merely 

• Slmoa Commission Report. Vol I p 300 
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have afforded very necessary help up to a point at 
which it has impeded the growth of initiative and 
responsibility.”* Local self-government in Lidia had 
grown under official protection and could not easily 
shake off official trammels. The District Officer 
presided over the deliberations of the District Local 
Board and regarded it as one of his many activities. 
‘‘In effect, outside a few municipalities, there was in 
India nothing that we should recognise as local self- 
.government of the British type before the era of 
Reforms."t 

'THE BEFOGS The Montagu-Chelmsford Report in 
AUD APTER. giving effect to the Announcement 
•of August 1917, accepted the principle that “there 
should be, as far as possible, complete popular control 
in local bodies and the largest possible independence 
for them of outside control." Lord Chelmsford's Gov- 
ernment accordingly issued a Resolution in 1918 to 
the effect that ‘‘Responsible institutions will not be 
stably-rooted until they are broad-based and that the 
best school of political education is the intelligent 
• exercise of the vote and the efficient use of adminis- 
trative power in the field of local self-government.” 
In the course of the Resolution concrete proposals 
were made to reorganise local bodies on a more de- 
mocratic basis. The Reforms of 1919 transferred 
Local self-government to ministerial control and the 
Provincial legislatures availed themselves of the new 
powers given to them to pass laws relating to the 
composition and powers of the local bodies. Each 
.province aimed at lowering the franchise, at increas- 

• MoBt»ru-CheIm*ford n»pori. p. 80 , 

t Simon Commission Report. Vof. I. p. aOS. 



LOCAL SELF-GOVERNMENT 


351 


ang the elected element to gi\e it absolute majority 
-and at removing the influence of the District OlBcer 
The ad\ent of Pro\’incial Autonomy since 1937 has 
had similar effects, though of a more faj-reachmg 
character In several proimces, the nominated ele- 
ment has been completely done away with and the 
true foundation of local sclf-go\t:mment, as distin- 
guished from local go^c^mlent, has been laid 


Organfeatlon of Local Self-Goiumment 
RURAi, ANB The present organisation of local 

tmaAlJ BODIES. .f, ^ * T J t- 

selL*go\cmment m India may be 
•divided into two mam parts— -rural and urban On the 
rami sicfe, tha (cagactiaC Ajcai hotirtn? art? — (a/ the 
District Local Board m each rev enue distt^ict, except 
m Assam where the taluka local boards represent the 
largest units of local self‘go\cmmcnt, (b) the Taluka 
Local Boards, or Circle Boards, m eacli taluka or 
'Circlo" of the district, (c) the Village I’anchr-iaits, 
and m tho smaller Milages (d) the Villa^ Sanitary 
Committees On the urban side, there art? —(a) tlie 
three Municipalities of Bombay, Madras and Calcutta , 
(1) the Municipalities or Municipal Borrou"hs m 
large-sized town, and (c) Notified Area Committees 
m the smaller tonus 

functions nnd 
powers of these bodujs are not 
uniform m the different proMnees. Local self go\- 
ernment being a proiancial matter, legislation affect- 
ing local bodies has been undertaken in every pro- 
Amce The broad ouUmes of the sj-stem are, howev er, 
■the same The organisation of these b<^ies with 
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special reference to Bombay province is indicated in 
the following paragraphs. 

1. COMPOSITION OF LOCAL BODIES 
(al aURAI< 

THE DISTRICT The District Local Board consists 
LocAE BOARD. members most of whom are 

elected, nominations having been abolished in many 
provinces since the introduction of Provincial Auto- 
nomy. The principle of separate electorates for 
Muhammadans is generally conceded, though in 
Bombay option has been recently given to the 
Muhaminadan voters of a constituency to demand 
the abolition of separate electorates, if they so desire. 
In Sind, the principle of separate electorates has been 
recently modified in relation to some boards so as to 
compel candidates of one community to secure a 
prescribed percentage of the votes of the members 
of the other community. Seats are reserved for 
Muhammadans, women, scheduled castes and back- 
ward tribes. The right to vote is extended to all 
those residents of the district who are voters of the 
Provincial Legislative Assembly. Any voter, iit>1p<i»» 
he IS a servant or a contractor of the Board, or is 
otherwise specifically disqualified, can stand for 
election to the Board. Each Board now elects its own 
President and Vice-President In Bombay, it is obli- 
gatory on each District Local Board to have a Stand- 
ing Committee of not less than five and not more than 
seven members. The Chief Executive Officer of the 
Board and other officers are appointed by the Board. 

Circle Boards exist 
only in some provinces. They 
generally consist o£ a majority of elected members. 
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and choose their own chairman In some provinces 
all or a portion of the elected members of the District 
Local Board are chosen by the members of the Taluka 
boards 

THE VILLAGE Ihough the institution of Village 
PANCHAYATS ^anchayats is of early origin, the 

modem Village Panchayats have been developed only 
m the present century The Decentralisation Com- 
mission of 1909 made out a forceful plea for their 
early estabhshment and though a start was made m 
the years following, it was only after the Reforms of 
1919 that real progress was made m the direction by 
the popular Mimsters to whom the department of 
local self government had been ‘transferred ’ In 
Bombay, the present orgamsation of the Panchayats 
IS based on the Bombay Village Pancbayat Act, 1933, 
as amended subsequently m 1939 So far it had been 
optional for a village to have a Panchayat, but the 
Amendment Act of 1939 gives power to the Provm- 
cial Government to institute a Panchayat m every 
village with a population of 2,000 or over The 
Panchayat which has hitherto consisted of certam 
elected and certain nominated members, with the 
revenue Patel of the village (or the Senior Patel if 
there are more than one) and the holder of the 
village (or the prmcipal among them if there are 
more than one) will now consist of all elected 
members, all nommations and hereditary claims being 
abolished. The Panchayat is to consist of such 
member, being not less than 7 or not more than 15 
^ the Collector may decide Seats are to be reserved 
or members of Scheduled Classes and Backward 
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tribes on population basis. The right to vote is ex- 
tended to all male adults residing or holding 
land or buUdmg in the village. The tenure of each 
Panchayat is three years; the President and 
the Vice-President, known as Sarpanch and Deputy 
Sarpanch, are elected by the members for the term 
of the Panchayat. The Secretary of the Panchayat 
IS to be appointed and removed, not by the 
Panchayat, but by Government Members of the 
Panchayat by a two-thirds majority can ask for the 
removal of the Secretary, ^ch village panchayat 
must consUtute a Village-bench of five elected mem- 
bers. The Provincial Government may assign such 
judicial duties to it as it may deem fit 


Tnj.AOE SAWiTAJ>7 In the smallest villages where no 
cosmiTTEaa , . ... 

panchayats exist, the Bombay Vil- 
lage Sanitation Act, 1889. provides for the constitution 
of Village Sanitary Oommittees consisting of three or 
more members appointed by the Collector of the dis- 
trict, There were 123 such committees in the Bombay 
province in 1935-36; with the introduction of Pancha- 
yats in all villages with a population of 2.000 or over, 
many sanitary committees will be automktically 
abolished. 


<b) URBAN 

The Municipal Corporations of Bombay, Calcutta 
and Madras stand in a class by themselves. They have 
much larger bodies; their presidents elected by the 
members themselves are called Mayors and their chief 
executive officers are known as Municipal Commis- 
sioners. hi Bombay and Madras, the Municipal Com- 
missioners are members of the Indian Civil Service 
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appointed by Government, while m Calcutta, the 
appomtment is in the hands of the Corporation The 
constitution of the Bombay Municipality is described 
m detail below. 

THE BOIIBAT MUNICIPAUTT 

The Constitution of the Bombay Mumcipahty is 
governed by the City of Bombay Municipal Act of 1888 
as amended from time to time At present the Munici- 
pahty consists of three statutory bodies — the Corpora- 
tion, the Municipal Commissioner and the Standing 
Committee 

The Corporation consists of 117 

members, of whom 114 are elected 
and three, the Police Commissioner of Bombay, the 
Chairman of the Bombay Port Trust and the Execu- 
tive Engineer Presidency Division, who are ea-o//icio 
members There are no longer any nominated mem- 
bers Of the 114 elected. 106 are returned by the 
general voters from the different wards and eight are 
elected by Special Constituencies, as follows Four 
are delegates of labour and four are representatives 
of the Bombay Chamber of Commerce, the Indian 
Merchants Chamber, the Bombay Millowners’ Asso- 
ciation, and the Fellows of the University of Bombay 
The election is on the basis of Joint Electorates there 
being no reservation of seats for any community The 
nght to vote is extended to all residents who pay a 
monthly rent of five rupees but from 1942 there would 
be Adult Franchise The term of the Corporation is 
four years It elects its own Mayor every year, and by 
a convention, the office is filled by members of different 
communities m rotation 
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THE iruNiaPAL The Mumcipal CJommissioner is the 
coMMissroNEE cxecutivc officer of the Muni- • 

cipality. He is appointed not by the Corporation, but 
by the Government, usually for a period of three years. 
It is regarded as necessary that the head of such a 
large body should be strong and independent and not 
entirely under the control of the members of the Cor- 
poration. But, in order to secure his due obedience to 
the Corporation, it is provided that a Municipal Com- 
missioner may be removed if 64 Councillors so desire. 
The Municipal Commissioner is assisted by two deputy 
Commissioners appointed by the Corporation with the 
approval of the Government. The other officers e.g., 
the Municipal Secretary, the City Engineer and the 
Health Officer are all appointed by the Corporation. 
The chief functions of the Municipal Oomi^ssioner 
are three; be supenises and controls the entire muni- 
cipal staff; he makes appointments to posts carrying 
a maximum salaty of Rs. 500 p.m. or less; and he 
prepares the annual budget of the municipality. 

The Standing Committee consists 

of sixteen members all elected by 
the Corporation. A fresh committee is elected after 
the general elections and Saif of the members retire 
every year and new membera are elected in their place. 
The Chairman is elected every year from among the 
members and, by convention, the office is held by 
members of different communities by rotation. The 
main functions of this committee are financial. It 
scrutinizes the budget as prepared by the Commis- 
sioner before it is presented to the Corporation. It 
may introduce any changes therein and present the 
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modified budget to the Corporation It sanctions con- 
tracts, establishment schedules and investments, it 
exammes weekly accounts and frames general service 
regulations for the municipal staff It is thus an im- 
portant link between the Municipal Commissioner and 
the Corporation 


OTHER There are also two other Statutory 

COMMITTEES Committees, the Improvements Com- 
mittee consisting of 16 members all elected by the 
Corporation and the Schools Committee consistmg of 
16 members elected by the Corporation, seats bemg 
reserved for certain communities as follows Muham- 
madans 4, Backward Hmdus 3, Hanjans 1 The 
Corporation appoints other committees to deal with 
specific problems of Mumcipal Admmistration 


There ar© about 800 Municipalities 
or Municipal boroughs m British 
India with about 21 millioD people resident withm 
their limits They consist of a majority of elected 
members. In Bombay, nominations have been re- 
cently abohshed and oU members are, therefore 
elected. Communal Electorates have been conceded 
to Muhammadans who have received option to declare 
by a majonty for Joint electorates The election is 
on a Wide franchise, those m Bombay provmce who 
own or occupy a house of Rs 12 annual value or 
Rs 200 capital value are entitled to vote Each muni- 
cipality must appoint a Cbiel officer and may appoint 
a Health officer, an Engmeer and other officers The 
Chief Officer cannot be removed except by a two- 
thiDda majority 
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NOTIFIED AREA Notified Area Committees are 
COMMITTEES. formed in those areas where Mimi- 
cipalities cannot be established. The Bombay District 
Municipal Act of 1901 permits the Government to 
notify a town which ia the headquarters of a taluka 
or is within one mile of a railway station, to con- 
stitute a committee. The members of this Committee 
are all appointed by the Government. It cannot, 
therefore, be strictly regarded as a unit of local self* 
govemment. 

PORT TRUSTS. Tag major ports of Bombay, 

Madras, Calcutta and Karachi are 
controlled by Port TYusts consisting of members 
some of whom are nominated by the Government 
and some are elected by commercial and municipal 
bodies. The Chairman of the Port Trust is an 
officiaL The Government of India Act, 1935, has 
transferred the control over all major ports to the 
Government of India. 

2. FUNCnONS OF LOCAL SELF-GOVERNING BODIES 
The local bodies are charged with the perform- 
ance of funcUons which are primarily local in char- 
acter and importance. They are classified into Obli- 
gatory and Optional.^ 

OBUOATORT. ■fjjg Obligatory functions are those 
m regard to which the local bodies 
are bourid to make adequate provision : they 
include: — 

(aV the maintenance and repair of roads and 
other means of communication; 

’"rha aaUlU gtnn In IhU aectioa nlite to funcUon* of Loot 
Bodl« In Bonibty. 
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(b) the construction, repair and management 
of hospitals, dispensaries, markets dh?r- 
mashalas and other public buildings, 

(c) the construction, repair and maintenance 
of public tanks, wells and water-works, 

(d) the mamtenance of primary schools, 

(e) public vaccination samtary works and 
pubhc health, and 

(f) the planting and preservation of trees by 
the side of roads 

In addition to the above obligatory functions of local 
bodies in general, the Municipalities are also charged 
with maintenance of lighting, watermg and cleansing 
of pubhc streets, abatement of public nuisances, pro- 
tection agamst fure, reclamation of unhealthy locali- 
ties. mamtenance of asylums for lepers and lunatics, 
etc 

opnoNAL The Optional or Discretionary 

functions are those which local 
bodies are permitted to undertake and on which they 
are allowed to mcur expenditure They mclude — 

(a) the establishment and maintenance of 
model farms, distribution of improved 
seeds, improvement of the breed of cattle 
and horses and the advancement of agricul- 
culture and mdustnes, 

(b) the mamtenance of relief works in time of 
famine or scarcity; 
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(c) the maintenance and management of light 
railways and tramways and telephone lines; 
and 

(d) any other local works or measures likely 
to promote the health, safety, comfort or 
convenience of the public. 

The Municipalities have the following additional 
discretionary functions: — maintenance of gardens, 
public parks, museums, libraries, dairy farms, institu- 
tions of secondary or higher education; construction 
of sanitary dwellings for the poor; provision for 
music, etc. 

S. LOCAL FINANCE 

MAIN soimcEs Local bodies derive their income 

OF INCOME. . 

from three mam sources 

(1) Receipts of fees for services performed by 
them e.g., for supply of water, gas or light; for pro- 
fusion of drainage, scavenging and sanitary facili- 
ties; by way of rents for market stalls, etc. 

(2) Government grants for certain services e.g., 
education and towards the salaries of certain officers 
of local bodies. 

(3) Taxes authorized to be levied by the local 
bodies and taxes levied and collected by the Provin- 
cial Government on behalf of local bodies. Local 

bodies are allowed to levy the following taxes: ^ToUs; 

Taxes on Land and Land Values; Taxes on animals, 
vehicles, boats or ferries; taxes on trades and pro- 
fessions, Octroi duties; terminal tax and taxes on 
menial and domestic servants. 



LOCAL SELF-GOVERNMENT 361 

In practice, the local bodies rely only on a few 
taxes. 1 The District Local Boards depend mainly on 
cess on Land Revenue collected for them by the Pro- 
vincial Government, tolls on roads anfd femes and 
octroi duties are the only other important taxes gene- 
rally resorted to by them There is a general un 
willingness on the part of local bodies to levy taxa- 
tion partly because of the general poverty of the 
people and partly because of the fear of courting un- 
popularity The Municipalities have shown them- 
selves bolder m this respect and have availed them- 
selves of the opportunity to tax to a greater extent 
The Village Panchayats depend mainly on the share 
of cess on land revenue collected from the village, 
and recently the Bombay Government has made the 
imposition by the Village Panchayats of a Hous* tax 
compulsory, the tax may, however, be paid in cash, 
kind or labour The other sources of revenue allow- 
ed to the Panchayats e ff , taxes on fairs and festivals, 
nn sale of goods, on marriages and adoptions and 
octroi are scarcely availed of. 

* WORKING OF LOCAL BODIES IN INDIA 

difficult to generahse on the 
workmg of local self-governing 
bodies m India Many of them have Idone splendid 
Work and many have proved utterly mcapable of 
performing their duties ‘Tn none of the vanous sec- 
bons of the field to be surveyed,” note the Simon 
Commission, “have we to pamt a picture of unrelieved 
failure or imqualified success In every provmce, 
whJe a few local bodies Jxavs^ disnhajy^^d ihav* 
sibihti^s with undoubted success and others have 
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been equally conspicuous failures, the bulk lie 
between these extremes.*** 

The chief defects of oar local bodies and the dif- 
ficulties which they have to surmount may be briefly 
indicated. 


DEFECTIVE Firsttw. the local bodies in India 

CONSTITUTION. , j 

have long been dommated by 
officials and it is only recently that they have been 
marie self-governing. Elections to them are still 
based on a restricted franchise, and the principle of 
separate electorates is adopted in most of them. 


POOR FINANCES Sccondltf, the financial resources of 
the bodies are inadequate and there 
is a general apathy in regard to taxation among the 
people; even the taxes that are levied are not rigidly 
and honestly coUectefl. Cases of arrears and embez- 
zlement are unfortunatdy not few. 

^SE Thirdly, the magnitude of the 
change involved in the transfer of 
wide powers to the local bodies has not been ade- 
quately appreciated either by the electorate or by the 
members of the local bodies. The electorate, ignorant, 
conservative and caste-ridden, has not yet imbibed 
the civic spirit and votes are given more on conside- 
rations of community, caste or wealth than on 
grounds of merit. The members and chairmen of 
local bodies have shown a deplorable lack of know- 
ledge of administration and Imve sometimes interfer- 

•Binion Corntniaalon Rcpnt. VoJ I p. 306 . 
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ed too much m the work of eJKcutive officera * Their 
decisions are governed more by considerations of 
personal or conimunal mterest than by the fdea of 
promotmg the welfare of the people under their 
charge 

LOW STANDARDS FourtHlu, the standard of admm- 
istrative efficiency has in many 
cases fallen due to excessive mterference on the part 
of local bodies m the work of officers, the mstabihty 
of tenure of the staff of local bodies, the making of 
appomtments on communal grounds, the scanty 
taJanes of the staff irregularly paid, and the low 
level of the cmc consciousn^s of the people who 
scarcely bother about what is happening around 
CONCLUSION Xt must be recognised that the his- 
tory of local self'govemment m 
other countries have not been free from such diffi- 
culties, and too pessimistic a conclusion should not, 
therefore, be drawn from our short experience But, 
unless efforts are made to put matters on a sound 
basis no appreciable improvement can be expected- 
Mere lapse of time will not remedy matters Spread 
of Civic education, grant of more elastic sources of 
revenue, guarantee of stability of tenure for the exe- 
cutive officers and, above all, exercise of control by 
the government seem to be urgently called for 
5- GOVERNJtENT CONTROL 

The provincial laws allow large powers 
to the Provincial Government, the 
Commissioners and the Collectors, to exerase super- 

CoTtnnlsslcm «nol«4 U>» c*ae ol a district In which 
to# actual aupemaloB of th# repalis of a road waa r^celled out 
*raone th« ladlWdual menibers of tlw board parceued out 
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vision over the working of local bodies. The Collector 
can, for example, call for any information, statement 
or accotmt and can require the body to take certain 
matters into consideration. He may suspend any 
order of the body if it is likely to cause injury or 
annoyance to the public or, lead to a breach of the 
peace or. order the wcecution of some work in emer- 
gency, etc. The Revenue or Divisional Commissioner 
controls expenditure of the local bodies and if in his 
opinion the number of persons employed, or remune- 
ration assigned to any oflBoer, is excessive, he may 
require the body to reduce the same. The Provincial 
Governments, in addition to final powers of suspend- 
ing or superseding the local bodies or ordering in- 
quiries into their affairs, have also the powers of 
iofiuencicg the actual administration of local bodies. 
A President, Vice-President or a member of a local 
body is removable by Government for misconduct, 
neglect of duty or incapacity, Government sanction to 
appointments to the posts of Chief Officers and Health 
Officers is malde necessary if the local bodies are to 
be entitled to receive govennent contribution towards 
the salary of these officers. The By-laws of the local 
bodies must receive government sanction. No local 
body can raise a loan without the previous sanction 
of the Provincial Government which also arranges 
for annual audit of accounts of the local bodies. 

The extent of control which the Gov- 
ernment is authorised to exercise is 
thus very great. But, in practice they have shown 
reluctance to interfere in the affairs of local bodies 
until matters have reached such a pitch that the super 
session of the local body becomes imperative. As such 
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drastic action is always unpopular, Provincial Govern- 
ments have, on the whole failed to exercise a heaithv 
influence over the growth of local self-govemrDent, 
“The failure to realise the need for control by the 
Provincial Governments over local self-government 
authonties” was considered by the Simon Commis- 
sion to be a grave error They further remarked 
that “where spur and rem were needed, the Ministers 
were only given a pole-axe ” What is really wanted is 
a moderate control exercised m numeroMs ways over 
the administration of local bodies, so that any evils 
may be checked before they attain unmanageable pro- 
portions 
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EDUCATION 

1. THE GRO^VTH OF EDUCATION IN INDIA 

IMPORTANCE OF The imoortADce of education is 

EDUCATION. .. . f .. . .... , 

mamfold. E>iucation has a |>ohbcal 
DO less than a purely cultural or economic signifi- 
cance. Education not only civilises man and enables 
him to earn his livelihood, but forms the necessary 
basis of sound gpvemment, specially where the 
ultimate political power is vested in the people 
themselves. 

FROM The state of education in India at 

■mres IS3S time of the beginning of British ' 

Rule was deplorable. “Notwithstanding the traditions 
end achievements of ancient learning, education in 
India at the beginning of the 19th century was at a 
very low ebb. There were hardly any printed books 
either in the classical langua^s or in the TCmaculars, 
and Western education had not been introduced. 
Indigenous village schools, antiquated but self-sup- 
porting, v.’hether conducted by Brahmin or Muham- 
madan teachers, could not cope with more than a 
fraction of the vast child population. Education for 
girls was almost non-existent.”* The East India 
Company being a commercial enterprise was not quite 
interested in the educational uplift of the people 

• Simon ConmilsslOB Report. VoL t. p. J78. 
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whom it was called upon to govern Yet, a few steps 
were taken to encourage Oriental learning A 
Muhammadan College was founded at Calcutta by 
Warren Hastings in 1781, and a Sanskrit College was 
established at Benares in 1792. The Charter Act of 
1813 provided for an annual sum of one lakh of rupees 
for the encouragement of education By this tune 
many people in India, with a view to seeking employ- 
ment under the Company, had learnt English and had 
acquired a smattering of Western education. Ihe 
Company had also felt a dearth of lower Indian staff 
with sufficient knowledge of English, hence m 1833 a 
controversy arose as to the type of education which 
the Company should encourage and spend its monies 
on The Onentalist supported the cause of classical 
languages eg^ Sanskrit and Arabic, while the 
Anglicists stood for. English The activities of 
the Missionaries and Social Reforms, the greater 
market-value of Western education and the low 
standards to which oriental education had sunk in the 
hands of incompetent pandits and mauZvw ultimately 
led to a preference for English To decide the 
question, the Government apjKimted m 1833 a Com- 
mittee of Public Instruction presided over by Lord 
Macaulay who had just arrived to take charge as 
India’s first Law Member, Macaulay’s able minute on 
the controversy between Western and classical learn 
lug ultimately clinched the issue, and m 1835 Govern 
ment decided in favour of Western education, to be 
imparted through the medium of the English 
language 

The decision of 1835 was a momen- 
LEAiuoNQ tQUg stgp jjj history of education 

In India Though its immediate aim was to produce 
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intermediaries — a class of “natives” capable of inter- 
preting the orders of a superior civil servant to the 
subordinates and the people at large, it was destined 
to revolutionize the mentality of Indians by bringing 
,them in touch with literary, scientific and political 
works of European writers. A few high schools and 
colleges were established by government to impart 
Western education through English and these institu- 
tions laid the foundations of the present system of 
education in India. 


THE DESPATCH jn Order, however, to organise educa- 
or ISM sound basis, the Court of 

Directors issued in 1851 a Despatch on Education, 
which is generally known as Sir Charles Wood's 
Despatch, laying down the principles on which 
reorganisation of education in India was to be based. 
It defined the aim of education in India to be “the 
diffusion of the improved arts, sciences, philosophy, 
and literature of Elmpire”; it recomended the crea- 
tion of Departments of Public Instruction and the 
establishment of Univeratics; it called upon the 
governments to establish its own high schools in every 
district and to encourage private enterprise by 
grants-in-aid. It further suggested other measures 
e.g., grant of scholarships, increased attention to 
vernacular schools, encouragement of female educa- 
tion, etc., to promote the general gro w th of education 
in India. This Dispatch was made the basis of 
educational reforms in India. The Departments of 
Public Instruction were established in every province: 
Universities were founded at Bombay, Madras and 
Calcutta in 1857; in the Punjab in 188?. and at Alla- 
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hafead m 1887, and the growth of high schools became 
rapid 

EDUCATIONAL In 1882, Lord Ripon’s Government 
appomt^ a Commission under Sir 
Wilham Hunter, which was satisfied 
with the progress made m secondary education, but 
recommended immediate attention to the expansion 
of primary education which had fallen mto neglect 
In the meantime, certam defects of the newly esta- 
blished Umversities became apparent, to consider 
which Lord Curzon called a Conference of European 
Educational Experts in 1901 and appointed a Umver- 
sities Commission under Sir Thomas Raleigh m 1902 
This Commxssioa pointed out vanous defects m the 
constitution and workmg of the Umversities and 
suggested suitable changes which were embodied m 
the Indian Umversities Act, 1904 These changes 
related to three mam heads Firstly, the constitution 
of the Umversities was changed so as to provide for 
reduction m the size of the Senate and for the consti- 
tution of an Academic Council (including Faculties) 
as seuarate from the Syndicate Secondly, the Um- 
versities were required to exercise stricter control 
o\er their constituent colleges m matters of eqmp- 
ment staff, hostels, etc Thirdly, Government control 
over the Umversities and colleges was strengthened. 
Eighty per cent, of the members of the Senate were 
to be nominated by Government, all Regulations of 
the Senate were required to get Government sanction; 
appomtments of Umversity professors and the 
affiliation and disaffiliation of colleges were similarly 
to be sanctioned by GavecumenL. Tba uj/yiea.'sft. ’jx 
Government control reduced the Umversities to mere 
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government departments. Moreover, the main defect 
of the Indian Universities, namely, that they were 
merely affiliating and examining bodies, was not re- 
moved. This problem became more serious as with 
the multiplication colleges and lugh schools, the 
work of the Universities rapidly increased thereby 
affecting the efficiency of their administration and 
the quality of their instruction. A Resolution of 1913 
issued by the Government of India emphasised the 
need for unitary and teaching Universities. Accord- 
ingly, the Benares Hindu University was founded in 
1915 : the Patna University in 1917, and the Aligarh 
University in 1920. 

THE SADLER <rhe problem of University reorga- 
coJonssioN. nisatioa was fully review^ by the 
Calcutta University Commission, appointed under the 
chalnnanship of Dr. Michael Sadler. The Con unls - 
Bioii's Report submitted in 1919. is a monumental 
work and still constitutes an illuminating commen- 
tary on the defects of University, organisation in 
India. Its main recommendations were, firstly, that 
an encouragement should be given to the formation 
of unitary and teaching Universities and one such 
University v/as specially recommended to be establish- 
ed at Dacca, to relieve the Calcutta University of some 
of its burden.. Secondly, the creation of separate col- 
leges teaching up to the Intermediate standard only 
was recommended and the University was to be re- 
lieved of control over Secondary and Intermediate 
education by the creation of Boards of Secondary and 
Intermediate education. ThtnUy, changes were pro- 
posed in the constitution of the Universities so as to 
separate their purely academic functions from their 
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executive functions the former were vested in the 
Academic Council and the latter m the Syndicate 
Fourthly, the Commission recommended that colleges 
in Calcutta and m the mofussil should co-operate m 
regard to teachmg work The Report of the Sadler 
Commission was recommended by the Government of 
India to other provinces also and as a result, after 
the Reforms of 1919 many schemes of reorganisation 
of Umversities were earned out m the provmces The 
Dacca Umversity and the Lucknow Umversity were 
set up as umtary and teachin g univ’ersities The Delhi 
Umversity was established m 1922 The Allahabad 
and Madras Umversities were reconstituted A 
Umversity was established at Nagpur m 1923 In 
Bombay the constitution of the Umversity was alter* 
ed IS 1928 on the recommendations of a Committee 
presided over by Sir Chimanlal Setalvad. The Dacca. 
Lucknow and Allahabad Universities have separated 
the Intermediate classes and handed them over to 
Intermediate colleges controlled by the Boards of the 
Secondary and Intermediate Education The other 
Umversities have not yet given up intermediate work 


Reforms of 1919 transferred 
the control over Education to popu 
lar mmisters who also mitiated programmes of reor* 
ganisation of primary and secondary education. A 
number of measures were taken m each provmce the 
more important among them bemg the handing over 
of control ovier primary schools to local bodies atiH 
the passmg of Compulsory Primary Education Acts 
authorising local bodies to make primary education 
compulsory The progress of primary education was. 
however considerably impeded by lack of adequate 
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funds. The advent of Provincial Autonomy has given 
a new impetus to the movement and educational re- 
forms based on a new concept of “teaching through 
the craft" have been advocated in the Wardha Schema 
which is being e.^perimented upon in many provinces. 

2. THE PRESENT ORGANISATION OP EDUCATION IN 
INDIA 

The present organisation of education in India 
may be classified under three main divisions: Higher. 
Secondary and Primary. 

UNrvBRSiTiEa The control over higher education 
is vested in the Universities except 
to the extent to which they are relieved of their In 
term^iiate work by Boards of Intermediate Educe- 
tlon. There ere at present 18 Universities in India. 
Out of these eight, namely, Bombay, Calcutta, Mad- 
ras, Punjab, Nagpur. Agra, Patna and Andhra Uni- 
versities aie of the affiUating type though they also 
imdertake some teaching work, the remaining ten. 
Dacca, Allahabad, Lucknow, Mysore, Benares, Ali- 
garh, Osmania, Delhi, Annamalal and Travancore are 
xmitary and teaching. Hi 1936-37, there were, 241 
Arts Colleges and 66 Professional Colleges in the 
whole of India; the total number of scholars studying 
in the Universities and colleges were 111,784 males 
and 6,996 females. 


JStdtiom. Universities in India nwani 

degrees (and some times diplomas) 
in the faculties of Arts, Science, Education, Engi- 
neering, Medicine, Law, Commerce, Oriental Learn- 
ing. Technology and Agriculture; some of the 
Universities do not, however, have all these faculties. 
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The constitution of the different Universities vane? 
in matters of detail, but every Umversity has a Chan- 
cellor usually the Governor of the province and a 
Vice Chancellor who is nominated by the Chancelloi 
though in the Universities recently established the 
person usually elected by the highest Umversity 
body IS nominated to the post. He usually serves in 
an honorary capacity hut in some of the ■unitaTy and 
teaching Universities, the Vice Chancellor is a whole- 
time paid servant of the Umversity The executive 
functions of the Umversily are usually vested in a 
pm all body known as the Syndicate or Executive 
Council and the exercise of academic functions is 
vested m an Academic Council The Syndicate and 
the Academic Council have a few ex-officio members 
« g , the Director of Public Instruction of the Pro 
vince and the Kegistrar of the Umversity, the others 
are elected partly by Boards of Studies m different 
Subjects and partly by the members of the Senate 
The Senate is the largest and the most popular body 
consisting of about a hundred members elected partly 
by teachers of the Umversity, partly by Principals of 
Colleges, and partly by Registered graduates and cer- 
tain local bodies Some members are also nominated 
by the Government The functions of the Senate 
relate to passmg the annual budget of the University 
and deciding all important questions of policy, sub- 
ject to the sanction of the Chancellor The Vice-Chan 
cellor presides over the meetings of the Senate, the 
Academic Council and the Syndicate 

Inter University Board wan 
established m 1925 All the Indian 
Umversities are represented on it Its functions are 
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(a) to act as an Inter-University organisation 
and a bureau of information; (b) to facilitate the ex- 
change of professors; (c) to serve as an authorised 
channel of communication and facilitate the co-ordi- 
nation of university work; (d) to assist Indian Uni- 
versities in obtaining recogniton for their degrees, 
diplomas and examinations in other countries; (e) to 
appoint or recommend, where necessary, a common 
representative or representatives of India at Imperial 
or International Conferences on higher education; (f)l 
to act as an appointments bureau for Indian Univer- 
sities, (g) to fulfil such other duties as may be 
assigned to it from time to time by the Indian Univer- 
sities. 

The Board also functions as a National 
Committee of Intellectual Cooperation in India. Its 
influence on University educaUon in India has not 
not been significant It has only collected some use- 
ful information and stimulated thought on University 
problems. 

colleges affiliated to the Uni- 
versities prepare students for exa- 
minations conducted by the Universities. They are 
Inspected and, in some matters, controlled by the 
Universities which have the power to disaffiliate 
them. Some of the colleges belong to the Govern- 
ment and are, therefore, directly controlled by the 
Director of Public Instruction of the province ; others 
are nm by Christian Mission Societies and though at 
first these institutions had their primary object as 
propagation of Christianity, they are now almost en- 
tirely sectilar institutions; the remaining ere private 
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colleges started by societies or associations of influ- 
tial people of a locality The cost of the Government 
colleges IS boms entirely by the Government, while 
the other colleges, if recognised, receive grants m aid 
from the Government and have, therefore, to submit 
themselves to some government control 

SECONDARY Secondary Education is imparted m 

EDUCATION High Schools and Middle or Anglo- 

Vemacular Schools some of which belong to the Gov- 
ernment while others are run either by Mission Socie- 
ties or by private bodies and receive grants m-aid 
from the Government Usually, there is one Govern- 
ment High School at the Headquarters of every dis- 
tnet ongmoUy, mtended to be a model institution 
But private effort has now been attracted to such an 
extent that in many places Governments have actu- 
ally abolished their high schools or have banded them 
over to private bodies In 1936 37, the total number 
of High and hUddle Schools m British India was 
14,404 out of which 3 652 were Middle Schools , the 
total number of scholars studjong m these institu- 
tions was 2,496 826 out of these 357 5D4 or about 15 
per cent., were females 


^uqSion Pnmaiy lEducation is imparted m 
schools the control over which has 
been transferred to local bodies — ^the Municipalities 
in the towns and the Distnct Local Boards m rural 
areas In 1936-37, there were 197227 primary 
schools, and the number of scholars studymg m 
them were 10 541,790, out of whom 2,611,577, or 
about 24 per cent were females 
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CONTROL. OF The Education department in each 

EDUCATION. , . .. V. 3 1_ 1.1- 

prOTdnce is controhed by the Direc- 
tor of Public Instruction, usually a member of the 
Indian Educational Service. He controls the entire 
teaching staff of the government colleges and schools 
and organises and controls the inspection, recogni- 
tion and the payment of grants-in-aid to institutions 
run by private or local bodies. He is an ex-officio 
member of all the governing bodies of the Univer- 
sity in the province. The Government of India main- 
tam an Educational Commissioner to control educa- 
tion in the Centrally Administered Areas and to advise 
the Government of India on educational matters. 
There is also a Central Advisory Board revived since 
1935, to co-ordinate and study problems relating to 
education in In^a. 

3. CENEAAI. REMARKS 

The system of education in India 
LiLuunK6. has come m for lot of crlticisnL 

Some have raised the fundamental 
issue whether public education in British India has 
not from the beginning been developed on wrong lines. 
They contend that “Western methods and objectives 
have precluded the growth of an indigenous culture 
expressive of, and responsive to, the different types 
of native genius.” Hence, they stand for a complete 
‘‘reorientation’’ of the whole educational system. No- 
thing, however, will now be gained, by abolishing 
Universities, colleges and schools and reverting to 
Patsbalas and Maktibs; such a reversion could be 
advocated only by those who deliberately shut their 
eyes to the fast changing conditions of modem times. 
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Hence, what is required is the study of the mam 
defects of the present system with a view to secur- 
ing its improvement and eactension 

w)w LEVEL or The most glanng defect of the edu- 

LITERACT . , ” , 

cational organisation m India is 
the comparative lack of pnniary education At pre- 
sent, after about a hundred and fifty years of Bntish 
rule not even ten per cent of the total population 
can read and wnte, the ignorance of the masses is 
simply appalling India is a land of villages and yet 
more than half the number of the villages ore with- 
out any school Female education is m a still more 
imsatisfactory condition The purdah system, early 
marriage, the old conception of moman as a house- 
hold drudge and the lack of female teachers generally 
account for the low level of female education m 
India 

coMPULsonY The need for a programme of com- 

PIIIMABT , j ^ 

EDUCATION puisory and free primary education 
has long been realised m India and 
vanous local bodies have availed themselves of por- 
missive legislation passed by the provinces to enforce 
compulsion in ce’*tain selected areas, but the qu^^- 
tjon IS one which mvolves largo financial obhgations 
Some progress in this respect has been made by 
popular ministers after the introduction of Provmcial 
Autonomy, by estabhshing pnmarj' schools m small 
villages, by starting Literacy Campaigns and by 
orgamsmg Adult Education, but as yet only the 
frmge of the problem has been touched 
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ANTIQUATED The Quality of primary education. 

imparted in India is of a very low- 
order. In small villages there are single teacher 
schools ; the staff is largely untrained, ill-paid and over 
worked; the methods of education followed ore in 
most cases anti-diluvian; Montessori and Kindergarten 
classes have been started in big towns but the large 
percentage of the child population is still taught on 
old lines. There is also lot of wastage and stagnation 
in primary schools as all those who join the primary 
schools do not reach the school-leaving standard, but 
are generally compelled to leave off in the middle; this 
is specially so in the case of females. The control of 
local bodies over primary education has, in many 
cases, led to favouriUsm to the making of appoint* 
ments and the ordering of transfers with the result 
that efficiency has suffered. 

OB' Secondary Education in India has 

EDUCATION. long been dommated by ideals of 

liberal education and an unduly 
literary bias is given to education imparted in the high 
and middle schools. The schools act primarily as 
feeders of colleges and prepare students for examina- 
tions conducted by the Universities. There is, there- 
fore, a conspicuous lack of facilities for vocational 
education; agricultural, technical and commercial 
schools are few and far between with the result that 
the large body of matriculates turned out every year 
are unable to secure suitable employment. The stan- 
dard of instruction imparted in the schools is affected 
by the unwholesome conditions of work of teachers 
in private institutions which offer neither security nor 
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adequate remuneration to the staff The facilities 
for the traimng of teachers are also madequate 
N EED F OR The organisation of higher educa 

^o^MH^TioN Uon in ^dia has revealed several 
defects The affiliatmg Um\ersities 
examining thousands of candidates m numerous 
centres situated m the mofussil and controlhng a vast 
number of colleges widely spread out, are clearly ov er- 
burdened so that the admimstration becomes im 
wieldy and standards of uniformity are difficult to 
Tnnintam The demand for Regional Universities con- 
troUmg areas of Imguistic unity can scarcely be 
opposed on principle, the problem is one of findmg 
adequate funds and a sufficiently large number of 
capable persons to run the new Umversities The 
Umversities m India are criticised for lack of co-opera- 
tion among one another m matters of recogmtion of 
csammations, exchange of staff, specialisation m 
certam faculties and m conduct of research This 
failure to co-operate has resulted m unceremonious 
recnminatioas and in one Umversity bemg merely a 
rephca of the other, so much so that there is an im- 
necessary dupbcation of work and little scope for 
specialisation. An Inter-Umversity Board established 
m 1295 endeavours to stimulate co-operation among 
the Umvereities but its influence has not yet been 
considerable It functions mainly as a Bureau of In- 
formation on matters relating to Umversity Education 
m India. 

Umvereity education is condemned 
EDucATiov as too literary and academic, puttmg 

an nnSne premium on passmg exa- 
mmations to the neglect of other quahties which make 
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a successful man; even where Universities have start- 
ed colleges for technical and commercial education, 
the instruction imparted is of a theoretical nature; 
the Universities have shown a singular lack of ima- 
gination in starting new courses in joumalbm, 
librarianship, insurance, co-operation, etc., so that, on 
the whole, University degrees have become mere 
paper distinctions having negligible market value 
and conveying no idea of a person’s true abilities; as 
instruction is imparted in a foreign tongue, most of 
the candidates are unable to benefit from lectures. 
Thm the system of higher education is criticised as 
not being “adjusted to the social and economic struc- 
ture of the country,” and as leading to “educated or 
partly-educated output,” in excess of the country’s 
capacity to absorb. 


THE B^or While much of the criticism la weU- 
founded, it must be realised that the 
essential role of a University is to prepare its mem- 
bers for life and not for liveUhood. The blame for 
inadequate facilities for vocational education cannot 
be entirely thrown on the Universities; nor is it fair, 
for that reason, to consider provision for University 
education as being in excess of the country’s require- 
ments. A realisation of the true function of a Uni- 
versity should lead the Government and private enter- 
prise to secxire fbe establishment of technical institu- 
tions, calling upon Universities to make the necessary 
changes in their curricula. The need for developing 
and strengthening University education in this cannot 
be over-emphasised. Persona of the highest ability 
and calibre are required in all walks of life and, with 
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the establishment of responsible Government, the task 
of legislation and adminiatration falls increasingly on 
the people of the country, and in the training of 
leaders and citizens, the Universities must play an 
important part Moreover, the success of secondary 
and primary education would to a large eictent depend 
On the quality of umversity graduates who must staff 
the lower institutions 



CHAPTER XVm. 


LAND REVENDE 


1. INTRODUCTORY 

IMPORTANCE OF T.^in.^ Rcvenue ia the share of the 
IJVOT. nBviaioE. of l 3 od paid to the State. 

The importance of land revenue in India is derived 
from the fact that India Is a predominantly agricul- 
tural country, with over three-fourths of the popula- 
tion directly or indirectly dependent on agriculture. 
The State in India has, therefore, from the very begin- 
ning claimed a share of the produce of land and even 
now land revenue is the chief source of income to the 
provinces. Out of Rs. 87 crores of total provincial 
revenues in 1939-40 Rs. 27 crores were derived from 
land revenue alone. 


LAND REVENUE & 
LAND TENURE. 


There are two main problems con- 
nected with land revenue: — (1) The 


assessment and collection of the share claimed by 


government, and (2) the rights and liabilities of differ- 


ent persons owning or cultivating land with reference 
to such payments of land revenue. The latter may be 
summed up in the term Land Tenure. At present, 
India exhibits a bewildering variety of dif ferent 
systems of land revenue and land tenure existing side 
by side. It would be impossible to understand these 
except by looking at the process by which they came 
to he evolved at different times. The problem is un- 
understandable except through its history. 
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2 SHORT HISTORT OP liAl^D REVENUE AND LAND 
TENURE 

PRE BRITISH VVhen the East India Company in 
1765 assumed the Diwam of Bengal, 
Bihar and Onssa, they found themselves face to face 
with a system of land revenue administration which 
could only be described as a ‘disorganised scramble 
for the greatest amount of mcome which could be 
wrung from the land Two centuries before, Akbar 
the Great Moghul Emperor had with the assistance 
of Raja Todannal earned out far-reachmg reforms 
in land revenue Akbar had the land carefully mea 
sured and classified according to the fertility of the 
sod, and introduced a system of decennial settlements, 
the assessment being fixed at one-third of the normal 
produce converted into money The system could not 
survive the shock of the disruption of the Moghul 
Empire, advantage was taken by numerous adven- 
turers who were charged with the collection of land 
revenue to impose their own rights and pnvileges on 
land. 

si^LME^ Company’s first experiments in 

IN BENGAL. ©volvuig s Suitable system of land 

revenue proved unfortunate The commercial instmcts 
of the Company favoured the process of farming out 
land to the highest bidders This was a simple but 
disastrous pohey which could only have one result — 
the depletion of the qualities of the soil and its con- 
sequent impoverishment. Warren Hastings improved 
the machinery of collection of land revenue but con- 
tmued the same method of assessment The attention 
of the Company was soon drawn to thn evd effiecta ct 


• Impert&l Guetter Vd IV p S06 
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the system and they accordingly instructed Lord 
Cornwallis to set it right. An inquiry was conducted 
by Sir John Shore and a settlement of land revenue 
was made in 1789 originally for ten years, but was 
in 1793 declared ‘permanent. Under this system of 
Permanent Settlement, ‘‘the Zemindars were declared 
proprietors of the areas over which their revenue 
collection extended, subject to the payment of land 
revenue, and to the liability to have their lands sold 
for failure of payment. The assessment fixed on the 
land was declared to be unalterable for ever, and the 
Government specifically undertook not to make any 
demand on the Zemindars, or their heirs or succes- 
sors, for augmentation of the public assessment in 
consequence of the Improvement of their representa- 
tive estates."* The land revenue was assessed at 
approximately lOjllths of what the Zemindar receiv- 
ed from the ryot by way of rent Though this 
assessment was at first regarded as excessive and 
resulted in several Zemindars committing defaults, 
the system produced beneficial effects in so far as 
the Zemindars had secured permanent right over their 
lands and could make improvement on them without 
having to be asked to pay increased revenue. The 
Company also got its revenues punctually without 
incurring any appreciable cost of collection. The 
Directors approved of the system to such an extent 
that they contemplated its establishment in other 
parts of India. Permanent Settlement was introduced 
in the area roimd about Benares and in certain parts 
of the Madras Presidency, but the evils of the system 
gradually drew the attention of the Company. 
Though the land revenue payable by the Zemindars 

• Simon Commtailon Hepcvt. Vol. I. p. S35 
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bad been fixed, the position of the ryot in the matter 
of payment of rent to the Zemindar was not safe- 
guarded Hence, with the nse m prices of agncultural 
produce, the Zemindars benefatted by extorting higher 
rents from the n/ota, pocketing the difference them- 
selves The Directors realised the mistake which had 
reduced the share of the government to a fixed sum 
of money, in spite of soarmg prices, and expressly 
forhade its extension to other areas 


r^vPOHAnT Meanwhile, Sir Thomas Munro, the 

SETTLEMENTS ^ ^ ir j i. j j 

Governor of Madras, mtroduced a 
new system of “direct settlements with the cultivators 
themselves,” known as the Ryotvian extern m certain 
parts of Madras This system was later extended to 
Bombay and Burma In the Umted Provinces, the 
Company found a different system prevailing already 
In Oudh, there were a number of petty rulers, known 
as “taluqdars” who had long collected land revenue 
and paid a fixed sum to the previous rulers, in other 
parts of the provmce, there were certain village bodies 
m possession of the village area. Their proprietary 
rights were recognised by the Company and settle- 
ments were made with them A similar system was 
adopted m the Punjab In the Central Provinces, the 
British allowed certam existing individuals known as 
Malg-a^ars to whom the land revenue of villages had 
been fanned out since the days of the Maharattas, to 
continue, and made them responsible for the payment 
of land revenue In all these provinces, settlements 
made were not permanent but were subject to periodi- 
cal revision 
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3. SYSTEMS OP LAND TENURE (INCLUDING 
TENANCY) 

THREE KTNDs There are innumerable systems of 
OF TENURE tcnuTe in India, but they coiUd 

be classified under three main divisions — zemindari, 
ryotwari and mahalwari. Under the Zemindari tenure, 
the landlord generally owning large estates and having 
several cultivators under him is the proprietor of land 
and is directly responsible for the payment of land 
revenue to the government; under the Ryotwari sys- 
tem, each individual proprietor of usually a small plot 
of land, cultivated by him with the assistance of a few 
labourers, is directly responsible for the payment of 
land revenue to the government, without tiie inter- 
vention of any middleman. Under the Mahalwari 
system, the viUage-community as a whole, consisting 
of several of l&od, deals Trith the goronaieat! 

the responsibility of paying the revenue is jobt and 
several on the part of the proprietors. Thus, the 
landlord, the small proprietor and the village-commu- 
nity, respectively, constitute proprietors of land in 
each of these systems. 

suB-PRopBiETORs. Bcsldes the proprietors, there are 
usually certain classes who have 
claimed semi-proprietary or sub-proprietary rights in 
land; this is specially so in Bengal where the process 
of sub-infeudation has been developed. Some of these 
sub-proprietors have had thdr rights recognised by 
law. 

TENANTS, The actual cultivation of land is 

generally left, even in the ryotwari 
areas, to tenants whose rights in land ori^mally 
depended on custom or contract but have now been 
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increasingly regulated by Ants of Provincial govern- 
ments. Some of them are occuparcy tenants and 
cannot be ejected from land so long as they pay rent, 
their rent caimot be enhanced at the wHl of the land- 
lord and may be reduced if there is a permanent fall 
m prices or deterioration m the sc^, lie occupancy 
right IS hereditary and alienable, m addition, they 
enjoy several other nghts which make their poatioa 
privileged. On the other hand, there are terants-ci- 
tnTI whose position with regard to tenure, rent, etc. 
is entirely in the of the ^mindars. Interme- 

diate between these two classes are tenants with 
Ti ght s and privileges of different degrees. The rec«it 
tendency m provmcial legislation has been to guar^ 
antee security of tenure and immunity from enhance- 
ment of rent to oH those tenants who have cultivated 
& plot of land for a particular number of years, sub- 
ject to certain conditions including regular payment 
of rent It can scarcely be denied that the large body 
of lei^ints should be afforded all reasonable protec- 
timi to allow them to do their woA with enthusiasm. 

4- THE SSm^nENT OF I,A>n) REVEnrtlE 

The fo-esoJ:s sccomt of loud 

tenures shows us which parties 
have rights to land and which of them are responsihle 
for payment of land revenue to government. The 
nest question is* How is the amount of Land Revenue 
payable to the government settled’ Here, a distinc- 
tion must be drawn between areas with Permanent 
Settlement and the remaining areas where Settlement 
IS subject to periodical revision. The question of 
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assesment in the former areas has been decided once 
for all; in the latter areas, the settlement is revised 
at the expiration of certain periods which are not the 
same for all provinces. 

BASIS or The assessment is not based on 

s±;i-ii-rvrNT. uniform principle. In the Pun- 

jab, United Provinces and Central Provinces, Econ- 
omic Rent of the land is regarded as the basis; in 
Madras, Net Produce of the land is taken as the 
basis; in Bombay, no rigid test is adopted and general 
eccmomic considerations are allowed to influence the 
Settlement officer to fix the land revenue payable. 

The actual work of settlement is 

usually preceded by a compilation of 
a record of all taxable land, known as the Cadastral 
Etecord, add is accompanied by a detailed enquiry 
into the general economic conditions of the locality 
to find out the changes, favourable or otherwise, that 
might have occurred since the last settlement 

5 THE COtl^XmON OF LAND REVENUE 

The task of collecting Land Re- 
venue is entrusted to a body of re- 
venue officials who also form the general adminis- 
trative staff of the country. The District Collector 
supervises revenue administration in the district 
and has below him Assistant and Deputy CoUectore, 
Mamlatdars or Tahsildars. to assist him in the dis- 
chaige of his duties. All disputes about revenue 
matters are referred to special revenue courts. The 
Collector of the District constitutes the Re- 
vanue Court of the District and appeals from 
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him he to the Comnussioner of the Division 
In all provinces, except Bombay, there is a Board 
of Revenue or a Financial Commissioner, actmg 
as the final authority m matters relatmg to land 
revenue 

SUSPENSIONS AND The collection of land revenue is 
REMISSIONS generally made m mstalments, soon 

after the crops are harvested In case of floods, 
failure of rams, destruction by locusts, etc , govern- 
ment suspend collections and postpone them till the 
next season, or remit the amoimts wholly or in part 

C. GENERAL, REB4ARKS 

zEMiNDAW The system of land revenue in India is 
HTSTEM defective in many respects Firstly, 

there is a growmg opposition, recently expressed 
through peasant organisations, agamst the Zemindan 
system. The Zemindars are looked upon as social 
parasites who perform no duties, and yet derive all 
the benefits, of ownership of land This cnticmm is 
all the more vehement m permanently settled areas 
where the Zemindars have flourished most at the ex- 
pense of the tenantry. 

pEnstANENT Secondly, it is regarded as unfair that 
certain areas should have permanent 
settlement and thus escape any increase m land 
revenue, while others should submit to periodical 
enhancements This has created problems not only 
of equity but also of economy The Government of 
Bengal derives a much less proportion of its income 
from land revenue than it would, if the areas under 
i'£s control were subject to penodical revision, the 
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finances of Bengal have all along been in a woeful 
plight and the consequent generosity of the Govern- 
ment of India in assigning a large share of the pro- 
ceeds of the export duty of jute has excited the resent- 
ment of other provinces. Since the introduction of 
Provincial Autonomy, the problem has been seriously 
taken in hand* 

DTSTRiBunoN Thirdly, the methods of assessment 
and collection of land revenue admit 
of great improvement both in point of principle and 
actual practice. A glaring defect, in this respect, is 
that even the smallest holder whose land may not 
produce income sufficient to keep his body and soul 
together has to pay land-revenue; while the biggest 
landlord pays on more than proportional revenue, 
though his capacity to pay is much in excess. And 
since, agrictiltural income is not subject to income-tax, 
the big Zemindars are on the whole easily let off. 
There is mgent need for exempting the very smallest 
of holders from payment of land revenue, and for in- 
creasing the burden on the Zemindars either by adopt- 
ing a scale graduated according to the amount of 
income or by levying income-tax on agricultural 
incomes. 



CHAPTER XIX 
THE POtICE AND JAILS 
L The Police 

1 GROWTH OP INDIAN POLICE 

THE PRE BRITISH The Prc-Bntish system of Police 
STSTEii organisation in India was based on 

the system of land tenure The local Zemindar and his 
sub-ordinate tenure holders were pnmanJy held res- 
ponsible for all crimes committed within the areas 
under their control In. the villages, the headman was 
responsible for the maintenance of law and order and 
was, for that purpose, prowded with a village watch- 
man In the towns, there was a Kotwal who maintain- 
ed a large establishment and policed the whole city 
While the Zemmdars were expected to defray their 
own expenses, the village watchman was given a plot 
of land and was allowed to recen e contributions from 
the people of the village, the Kotwal was granted a 
large salary out of which he also maintamed his 
establishment. 

EARLY REFORiis The fiist Step towaids the found- 
ation of the modem pohce organ.’ 
sation was taken by Lord Cornwallis who reheied the 
Z emind a r s of the burden of policmg the countrj and 
ordered the District Judges of Bengal m 1793 to open 
a Pohce Station, or a Thana, for every 400 squaip 
miles, and to place a regulariy paid P< 7 lice Station 
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Officer, or Thanadar, over it The village and town 
pysterna were retained with a few modifications. From 
1801 to 1860, each province made attempts to organise 
its police force; for example in Madras, in 1816, Sir 
Thomas Mimro “took superintendence of police out of 
the hands of the sedentary judges and placed it in the 
hands of the peripatetic collector, who had the indige 
nous village police sjrstem already under his control" . 
in 1848, Sir George Clarke, the Governor of Bombay, 
appointed full time European Superintendents of 
Police in many districts. The Sepoy Mutiny of 1857 
drew the attention of the Government of India to the 
necessity of police reorganisation. 


TOT POniCB cou. 
aassioK or isao. 


Accordingly a Commission was 
appointed in 1860 whose mam re- 


eomzaendatlona were embodied in ‘An Act for the 


Regulation of Police’ of 1861. As this Act, except 
for a fev; modifications made by Provincial Acts In 
Bombay and Madras, still governs the principles of 
police organisation in India, the main changes effected 
by it may be noted. The military police as a separate 
organisation was abolished except in the North-West 
Frontier Province. The control of police in each pro- 
vince was vested in a single officer, the Inspector 
General, who was provided with a large staff both at 
headquarters and in. the Districts. The control of 
police in each District was vested in a District 
Superintendent of Police (D.SP.) with Inspectors. 
Sub-inspectors, Head-constables and constables under 
him. Li 1902, Lord Curxon's Government appointed 
a Commission to examine the working of Indian 
police. Its main recommendations related to modem- 
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mng of the police department, providing for district 
enlistment a nd traimng, appomtmg Indians as Police 
Station Officers and the creation of Criminal Investi- 
gation Departments (CID) These recommenda- 
tions were m the mam adopted 


2 ORGAinSATION OP POUCE IN ERTTISH INDIA 

poucE A PRO- The police orgamsation in India 

VINCIAl. SUBJECT ; . , ° 1 j TT- t 

completely provmciahsed Except 
perhaps for the Delhi Imperial Area Police and the 
advisory staff of the Intelligence Bureau attached to 
the Home Department of the Government of India, 
there is no such thing as Indian Pohce The control 
over pohce is now vested entirely m the provincial 
governments In minor provmces administered by the 
Chief Commissioners, the control is vested in the Chief 
Commissioner, subject to the general control of the 
Central Government 


•r™ prTTCTAL Each province has generally a smgle 
^ pohce force tmder its control In Bom- 

bay a separate force is mamtamed by each district 
The Inspector-General of Police is at the head of the 
Pohce department and is directly responsible to the 
Minister for Law and Order. Below him are Deputy- 
Inspectors General controllmg certam portions of the 
provmce known as “ranges” /In the District the 
control is exercised by the District Supermtendent of 
Pohce who is primarily responsible for the recruit- 
ment, management and disciplme of the force m his 
district Though in all departmental matters h“ is 
responsible to the Inspector-General and the Deputy 
Inspector-General, he has also certam duties towards 
the District Magistrate He is under a dual control 



394 


HOW INDIA IS GOVERNED 


“The District Magistrate, as chief executive authority 
in the District, is primarily responsible for the main- 
tenance of law and order and the criminal administra- 
tion of the District, and for this purpose the police- 
force is under his control and direction. The District 
Superintendent of Police is the District Magistrate’s 
assistant for police purposes, and it is his duty to keep' 
the latter fully informed, both by personal confidence 
and by special reports, of all matters of importance 
concerning the peace of the District and the state of 
crime.”* The District Superintendent of Police is a 
member of the Indian Police Service and has under 
him Assistant Superintendents, belonging to the same- 
service and Deputy Superintendents, belonging to the 
Provincial Service. Below these are Inspectors in 
charge of “circles,” who are, assisted by Sub-Inspec- 
tors in charge of police stations. In the villages, the 
Chowkldar or the village watchman still continues to 
function. His office is generally hereditary and he 
receives no regular salary from the government but 
is provided with land or with monies contributed by 
the villagers. There are, in some villages, Police 
Patels whose duty it is to exercise a general super- 
vision with a view to preventing or detecting crime, 
and to keep the officers generally informed on matters 
relating to crime. 

pREsiDENcry The control of police force in “Presi- 
dency towns is vested in a Police 
Commissioner who is not subordinate to the Inspector- 
General and deals direct with the Government There- 
are special police Acta governing the procedxire of 

* SUnon CoiasilMton Rtport. VoL Z. p. ZS7. 
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poUce m the Presidency towns The Pobce Commis- 
sioner IS responsible for the recruitment and main- 
tenance of the police force m his charge and for the 
preservation of law and order 

RAILWAY POUCE For the prevention and detection of 
crime on the railways a separate 
organisation known as the Railway Pohce is mamtain- 
ed Its cost IS met from provmcial revenues and its. 
control is vested m Supermtendents responsible to the 
Provmcial Gfovemment The Railways however, 
TTia iptain at their own cost a “Watch and Ward Staff * 
at strategic centres 

THE c I D A Crimmal Investigation Depart- 
ment was started m each province 
on the recommendations of the Curzon Pohce Com- 
mission of 1902 3 for the ‘ investigation of specialist 
and professional crime ” These departments collect 
information about crime, take special charge of cnmes 
of an mter-provmcial nature and mvestigate conspira- 
cies of a widespread and a dangerous character The 
work of these departments is co-ordmated by a 
Central Intelhgence Bureau attached to the Home De- 
partment of the Government of India The Bureau is. 
m charge of a Director wEo acts as adviser in police 
matters to the Home Department. 

IL Jail Administration 
1. ORGANISATION OF JAILS 

HISTORICAL. administration of jails m India 

is governed by the Prisons Act of 
1894 and the rules issued under it This Act is based 
mamly on the recommeadaUons of the Jail Cominis- 
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Sion of 1888-89, consisting of two officials of the 
Government of India. Prior to that, Government had 
appointed a committee in 1836-38, another committee 
in 1864 and had called a conference of experts in 1877 ; 
of these the report of the Jail Committee of 1836-38, 
of which Lord Macaulay was a member deserves some 
notice. The Committee was pleased with the stand- 
ards of cleanliness, provision of food and clothing and 
attention to the sick, maintained in Indian prisons but 
exposed the corruption of the subordinate officials and 
the laxity of disriptine. It disapproved of proposals 
for introducing religious teaching or education and 
was against the starting of industries in jails. The 
report of the Commission of 1888-89 constitutes a 
landmark in the history of jail administration in India. 
Its recommendations most of which are embodied in 
the Prisons Act of 1894 have laid the basis of modem 
Jail organisation in India. 

Jails in In<Ua fall under three cate- 
gones: Central Jails for all convicts 
sentenced to more than one year’s imprisonment; 
District jails at the headquarters of each District; 
and Subsidiary jails and police "lock-ups” for under- 
trial prisoners and those sentenced to short imprison- 
ment. The control of the jail department is vested 
in the Inspector-General of Prisons who is usually an 
officer of the Indian Medical Service. Each Central 
Jail is in charge of a Superintendent with a Deputy- 
Superintendent under him; each District Jail is in 
charge of a Civil Surgeon; all these officers belong to 
the Medical Service. Below them are jailers, warders 
and a few convict petty officers appointed from among 
the most well-behaved prisoners. 
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2 JAIL REItDRM 

ITS Towards the latter part of the 19th 

pRn^ciPixs century, the science of prison adminis* 
tration made a rapid advance m America where 
attention was given to new views regarding the origin 
and prevention of crimes The science of penology 
came to be de\ eloped and soci^ reforms m ranous 
coimtnes pomted out the need for humanising prison 
administration with a view to making the released 
prisoners useful members of society Punishment of 
offenders was no longer conceived of in a spirit of 
vengeance or as a mere deterrent, but was regarded 
as reformative 

THE JAI LS coal The Government of India, though 

aUTTUE or 1919 . XA a ^ At. V 

not committed to the above view, 

realised the need for tmprovmg the condition of pri- 
soners and appomted a Jails Committee m 1919 The 
Co mmi ttee foimd that Indian prison system had lag* 
ged behmd on the reformative side ‘It has failed so 
far to regard the prisoner as an mdividual and has 
conceived of him rather as a unit m the administrative 
machmery It has a little lost sight of the effect which 
humanizmg and civilismg influences might have oa 
the mmd of the mdivTdual prisoner and has focussed 
its attention onlus material weD bemg, his diet, health 
and labour Little attention has been paid to the 
possibility of moral or mtellectual improvement.”* 
The recommendations of the Committee, therefore, 
related mainly to the reformaitve side of prison life. 
Among other thmgs, it recommended the separation 
of civ’ll from cnmmal offenders, the segregation of 

■^■Report ol the Jails Cominittee 1919-SO 
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habitual offenders from ordinary prisoners; tbe pro- 
vision for separate accommodation for under-trials; 
the improving and increasing of existing jail accom- 
modation; the recruitment of a better class of 
warders ; the provision of education for prisoners ; the 
adoption of the English system of release on license 
in the case of adolescents; the creation of children’s 
courts; and the development of prison industries. 

RECENT In accordance with the above recom- 

mendations vanous reform^ have 
■been carried out in each province. Several provinces, 
e.g., the Punjab and U. P., have since appointed com- 
mittees to make recommendations regarding the 
improvement of their jail organisation and several 
have been taken to bring the jail adminletratioa 
in line with modem ideas and practices. The advent 
■of Provincial Autonomy created a new interest in the 
subject of penal reform and the first All-India Penal 
-Oonference was convened in Bombay in the beginning 
of 1940. Tbe penal reforms introduced since 1019 re- 
late mainly to special provisions for children and 
juvenile offenders. In many provinces special Child- 
ren’s Acts and Youthful Offenders Acts have been 
passed to enable the Magistrates to deal with Such 
offenders in the best possible .way. The Magistrates 
may discharge such offenders after admonition or may 
deliver them to the charge of their parents or guar- 
dians on tbe latter executing a bond to be responsible 
for their good behaviour or may send them to a Re- 
formatory School. In some provinces Borstal Acts 
have been passed and Institutions on the model of 
Borstal Jails in "England have been set up; some pro- 
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■ymces have set up special Juvenile Jails Provision 
has also been made m some provmces for special 
Children's Courts and Juvenile Courts It is now a 
recognised fact that the delmquent child and the 
youthful offender are not so much crimmals as victims 
of social maladjustment, and the proper way to deal 
with them is to entrust them to the care of psychiat- 
rists and social reformers who may diagnose their 
malady and treat it 



CHAPTER XX. 
FAAIINES 


1. HICTORT OP INDIAN FAMINES 
pRr-r-^iTisn India is a predominantly agricultural 
PERIOD. country with over three-fourths of 

the population dependent for its livelihood on the pro- 
duce of land. Vast tracts of the country depend for 
their water-supply on the vagaries of the monsoon, 
so that any absence or shortage of rainfall' spells 
wholesale disaster to millions of men. No wonder, that 
famines have been experienced in this country from 
the earliest times. The unprecedented frequency and 
severity of the famines towards the latter part of the 
19th century, together with a greater political awaken- 
ing of the people, gave rise to a bogey that famines 
had been brought in India by British rule. But nothing 
can be more fantastic than that India has knoivn 
f amin es long before the first British merchants set 
foot on Indian soil The famines of 1291, 1555 and 
1630 have left an indelible mark on Indian history. 
Their severity was so widespread and the sufferings 
of the people were so acute that there are stories of 
whole families drowning themselves and people living 
on dead animals or practising cannibalism, reported 
by historians of unimpeachable integrity. There is 
also evidence of provision of grain stores, construction 
of public works and distribution of public charity by 
the former rulers of India, in times of famine. 
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THE EAST INDIA DuTUig thc regime of the East India 
COMPANY sRui£ Company a number of famines of 
varying seventy broke out m different parts of the 
country m 1770, 1784, 1802, 1824 and 1827 The 
Company was pre-occupied with its commercial and 
military pursuits and made no systematic effort to 
relieve the suffermgs of the famine-stncken popula- 
tion, 

OF In the latter part of the mneteenth 
CENTURY century, famines of great seventy 

and length involving acute sufferings stalked the land 
at different mtervals The Onssa famines of 1865-7, 
the great South Indian famine of 1876-8 and the 
famine of 1899-1900 may be regarded as the three 
greatest fanunes that India experienced during this 
penod The Onssa famine of 1865-7 is said to have 
affected an area of about 180,000 square miles in- 
volvmg about five crores of population , it resulted m 
the death of about ten lakhs of people, one-third of 
the entire population of Onsi»a The South Indian 
famine of 1876-8 affected Madras, Mysore, Hyderabad 
and Bombay and later extended to the Central and 
United Provmces It is said to have caused a morta- 
lity of about 52 lakhs of people The great famine 
of 1899 1900 affected the whole of Central and West- 
ern India and parts of the South, a total area of about 
475,000 square miles with a population of about six 
crores 

2 THEIR EFFECTTS AND CAUSES 
EVIL EFFECTS Thg ecoDomic and social effects of 
the fanunes were, to say the least, 
disastrous They led to complete disorganisation of 
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the social life of the areas affected. The heavy 
mortality partly from starvation and partly from 
epidemics which irsually followed such famines; the 
great economic loss to the poptdation already sunk 
in poverty and debt; the ravages of diseases due to 
malnutrition on those who survived and the general 
set back to industry and trade resulting from the 
low purchasing power of the people could not but 
produce a picture of unrelieved misery and woe. 

CAUSES The causes of Indian famines are 

not far to seek. In a country whose 
population depends almost entirely on agriculture 
which is at the mercy of a precarious monsoon known 
for its \’agaries, the recurrence of famines cannot be 
surprising. The ill*balanced economy of the country 
whereby there is an over*dependeDce on the soil, the 
lack of irrigational and other facilities of water- 
supply in the event of rainfall pro%'ing to be inade- 
quate, untimely or ill-distributed, the complete 
absence of facilities to drain away surplus water in 
case of excessive rainfall and the ill-developed 
methods of communication leading to practical isola- 
tion of different localities were among the chief 
causes leading to famines. The development 
of irrigation and railwaj’s in India and the perfection 
of the machi nery of famine relief have now changed 
the nature of famines and have considerably diminish- 
ed their severity. Instead of being food or fodder 
famines where people and cattle had to stan’e, 
famines, since the beginning of the present century 
have come to be “money famines” marked by high 
prices of the articles of consumption. 
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5 FAMINE RELIEF 

PEVELOPMENT The first famine which senously at 
ORG^sI^ov tracted the attention of the Govern- 
ment of India was the Onssa famine of 
J865-7 It led to an enquiry presided over by Sir John 
CSampbell and Government, though slow to act, 
accepted the responsibihty of saving life and for that 
purpose rushed food supply m large quantities The 
South Tn<^ifln Famin e of 1876-8 led to the appomt- 
ment of the First F amin e Commission which report- 
ed m 1880 Its most important recommendations re- 
lated to drawing up Famine Codes embodymg the 
main prmciples of famine rehef to be follow^ in the 
different provmces According to that, the able bodied 
population m a famine area were to be provided with 
work at a minimum wage sufficient only to keep 
their body and soul together, and the old and the In 
firm were given gratuitous rehef m the poor-houses 
Government was asked to leave the provision of food 
supply to private agencies and to advance takhivt 
loans to the landlords in addition to suspensions and 
remissions of land revenue In the subsequent 
fffmfaes of 1896-7 and 1899 1900, the Provmcial 
Codes were apphdd and put to test, a number of im- 
provments had to be made in them m the light of 
eicpenence gamed. A second Famine Commission 
was appomted m 1897 and a third in 1901 The 
report of the third Famme Commission recommended 
the adoption by the Govenunent of "moral strategj 
by which it was meant that as soon as the danger 
signals of a famme became apparent. Government 
was fo "put heart into the people” by suspending 
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the collection of land revalue, advancing loans and 
preparing a plan for relief work. The Famine Codes 
were acccadingly further emended with the result 
that the famines which occurred in the present cen- 
tury, the most important of which was the famine of 
1918-20, caused much leas suffering or loss of life. 

present measures of famine re- 
lief, as embodied in the variotia 
provincial codes, are as follows: 

"In ordinary times Government is kept informed 
of the meteorological conditions and the state of the 
crops; programmes of suitable relief works are kept 
up-to-date, the country is mapped into relief circles, 
reserves of tools and plant are stocked. If the raina 
fail, policy is at once declared, non-officials are en- 
listed, revenue suspended and loans for agricultural 
purposes made. Test works are then opened, and if 
labour in considerable quantities is attracted, they 
are converted into relief works on Code principles. 
Poor houses are opened and gratuitous relief given to 
thq infirm. On the advent of the rains the people 
are moved from the large works to small works near 
their villages, liberal advances are made to agricul- 
turists for the purchase of plou^, cattle and seed. 
When the principal autumn crop is ripe, the few re- 
maining works are gradually closed and gratuitous 
relief ceases. AH this time the medical staff is kept 
in readiness to deal v/ith cholera v/hich so often 
accompanies famine, end malaria which generally 
supervenes when the rains break.”* 

• InilUa Tear Eaok, ISZi-K, p, tit 
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F^m^REUEF order to finance the relief of 
famines, the Government of India 
mtroduced m 1878 a Famine Insurance Grant by 
which every year a sum of Rs IV^ crores was set 
aside m the Government of India Budget to be spent 
on rehef of Famine, if any, or on the construction of 
public works of a protective character in a normal 
year As time passed the responsibihty of contn 
butmg to this Grant was partly shifted to the pro- 
vinces, the Provincial Governments bemg asked to 
bear one-third of the expenditure, this continued up 
to 1919 After the Reforms, famine rehef was made 
a provmcial subject and the Provincial Governments 
were therefore required to provide their own money 
Each Government was asked to contribute a 
sum, in proportion to its liability for famine, to con- 
stitute a Famine Insurance Fund. The name and 
character of this fund were changed m 1928 29 when 
It was called Famme Rehef Fund, to be spent only on 
relief proper and not on any measure of prevention 
The new constitution mtroduced m April 1937 has led 
to the transfer of their respective balances to the 
different provinces which are now given full respon- 
sibility m the matter 

4 ULTIMATE CAUSES AND REMEDIES 

While the machmery of famine rehef has been 
perfected and funds have been provided for financmg 
such relief, the problem of famme must be traced 
to its ultimate causes and only such remedies os 
strike at the root of those causes can be regard^ as 
leadmg to a satisfactory solution of the problem. It 
is one thmg to "cure” and another to “prevent’ , and 
smce prevention is always better than cure, the ulti- 
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mate solution of the problem of famines in India 
rests on the development of irrigation, multiplication 
of means of communication, diversification of Indus* 
tries, removal of rural indebtedness, development of 
co-operation and a thousand other things that n^ould 
annihilate the appalling poverty of the people in India 
and raise their standard of living. 



APPENDIX 

NOTE 

I had intended to add an Appendix on the 
nature aad constitutloaaJ implications of Dozainion 
Status but had to refrain from doing so at the last 
moment due to the limited space at my disposal and 
the changing character of the relations between the 
Dominions and Great Bntain since the outbreak of 
war. 
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Interpellations 84. 

Inter Universities Board 373-4. 
Irwin, Lord 34. 

Islington Commission 316. 
Jails 

Commission of 1888-9. 
395-6. 

Committee of 1919-20, 397. 
Jennings. W, Ivor, 246. 

Joint Conference 78. 
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joint Electorates, see coRimn- 
nal Electoraus. 

joint Select Committee of tlie 
Legislature 78. 

joint Select (Parllamentaryj 
Committee 22, 25-6, 89, 
127, 147, 174-6, 194, 

248, 250, 306. 330, 

334-6. 

Joint Sitting 78, 162, 222. 

Judicial Commissioner’s Court, 
see Courts. 

Jury 300-1. 

Keith, Dr.A.B. 4,6,7,13. 18. 
122, 128, 177, 189-90. 

Khilafat ilovement 31. 

Laski, Prof. Harold, 249. 284. 

Law Member 10. 18. 

L<ee Commission 317-20. 

Laglalatlve lists, ee« Distri- 
bution of Powers. 

L«glslsUve Assembly: — 
Central, see Ch. ZH 
Provincial, see Ch. VC. 
Tederal, see Federation. 

Linlithgow, Lord 36. 

If/tina, Lord 269. 

Macaulay, Lord lO, 367, 396. 

lilBcDonald, Lord 20. 

htacDonald, Mr. P.ainsar, 143. 
207. 

Magistrates;-^ 

District 298-9, 337-9. 
Honorary 299. 

Presidency 300. 

Maine. Sir Henry, 107. 

Mayo, l^rd 15. 259, 348. 

Meston Award 262. 

LUnisterial Eesponslblllty, see 
Responslb!« Govern- 
ment. 

Ministers, see Council of 
Ministers, 

Montagu, E. S. 26. 

Montagu-Chelmsford Report 7, 
12, 21, 25-8. 29, 68-9, 

84, 101-2, 211-2, 316, 

336-7, 342, 349-60. 

Morley, Lord 9. 21, 28, 304. 


Ibnley-Minto Reforms, see 
Reforms. 

Motions for Adjournment* see 
AdJournmenL 

MunlcipaliUes 351, 357. 

Munio, Sir Thomas .385. 392. 

National Government, 41* 49. 

Mehni, Motilal 32. 

Nelmeyer Award 263J68. 

Non-Co-operatlon 30. 

Non-Votable Expeaidituie 81, 
also see Charged Ex- 
penditure. 

Northbrook. Lord 15. 

Oath 72, 150, 214. 

Ordinances 68, 164-7, iS5-e, 
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Pakistan, 43, 4S-9. 
Paramountcy, 106. 
Parllamentaiy Control 13. 
Parliamentary Secretaries 
239. 

Pemanent Settlement 333-4, 


Pitt’s India Act. 1784. see 
Arta 

police: — 

Police Commission 392- 
Presidency Police 394 
- Railway PoUce 395. 

Political Parties 147, 212, 

2*5-8. 

Poono Pact 143, 208. 

Portfolio System 17, 54. 

Port Trusts 358. 

Presidency Police, see police. 

President of the Legislative 
Assembly (Central) 70-1. 

President of the councQ of 
State (Central) 70. 

President of the Council (Pro- 
vincial) 213. 

President of the Cotmdl of 
State (Federal) 149. 
162. 

Previous Sanction of the Gov- 
ernor 221-2. 

Pfe^lous Sanction of the 
Covemor-General 74-5, 
160-1, 221, 224-5, 227. 
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Primary Education 371 375. 
377-8 

Prisons Act, see Acts 
Privileges of Members of the 
Legislature 72 152 

216 

Pnvy Council 292, 311-2 
Proclamation of Inauguration 
nt Federation, see Fe- 
deratton. 

Proclamation of Emergency 
114, 156, 220 251-2 
Proclamation of Failure of 
Constitutional Machl 
nery, see Failure of 
Constitutional Machl 
nery 

Provincial Autonomy 249-54 
334, 351. 372, 390 
ProvIncUa Leg^latlve Asaem- 
_ bly. see Ch. DC. 
Provincial Legislative List 
U3-4, 156 219 251. 

264 

Prorogation 70, 146-9 212-3 
Public Service Comaussloa 
297. 319-20, 323-25 
Quorum 72, 150, 214 
^vi-ay Police, see Police. 
Railway Rates Committee. 
132 

Railway Tribunal, 131 
Railway, Federal Authority 
fioe Federation. 
R^maswamy, 106-8 
Reforms — 

Morley-Minto 20 21 
Of 1919. 26, 28-30 50 1 

Itk 260 -i! 

40^^' 

Act. 1773, see 

Resldu^ H5. 1S3 

Resolutions 85 


51 ; 5 ®- 

211^2, 251 


232-4. 
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Commissioner 
Ripon, Lord 260, 348, 369 
Round Table Conferences 
34 5, 143 

Rudra 51, S3, 196, 284 
Ryotwan System 385-6 
Sadler Commission 370-1 
Safeguards for the Services 
325-30 

Secondary Education 375 
378 

Secretanat 343 
Secretary of State for India-— 
Creation of Office 12 
Responsibility to Parlia- 
ment 12, 276-7 
His Council 13-4. 

His Advlsera 278-80 
Consol over Government of 
Indm 14 6, 27. 29 51 
280-4. 288 ' 

Seeley. Sir John S 
Separate Electorates, see 
Communal Electorates. 
Services, see ch. JOV 

Court, see Courts. 
SI^ K. T 120 285 
Shore, Sir John 384 
Sldgwick, Sir Henry 289 
Simon, Sir John S3 
Simon Commission 18 m 
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8^90, 102-3, 135 I47 
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Specbu RespoMbujt,.^ ^ 
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Special Responsibilities of the tary and Permanent) 

Governor-General 124-6. 278. 


1T2, 174, 186, 330. 
Standing Finance Committee 
82. 

Strachey, Sir John 258. 
Strong, C. P. 92 
Sub-Judges 297. 
Supplementary Questions, sea 
Interpellations. 

Supplementary Statement of 
Ibcpenditure 172, 231. 
Swaraj 31. 

Taluha Local Board 251-2. 
Todarmal 383. 

TOken-Cut 82. 

Under-Secretaries. Parllamen- 


Unlversltles 368-73, 379-81, 

Veto 78. 

Viceroy, see Govemor-GcneraL 

Village Administration 340-1. 

Village Panchayats 351, 353-4. 

Village Sanitary Committees 
351, 354. 

Votable ibcpendlture 81, also 
see Charged jjxpendl- 
ture, 

Wardha Scheme 372. 

Wclghtage 207. 

Wood's Despatch 368. 

Zemlndarl System 385-6, 
389-90. 



